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Prefaces

Message from the United Nations Task Force
on the Global Study on Children Deprived of Liberty

Five years ago, the General Assembly, following a recommendation by the Committee on the Rights of the
Child in accordance with article 45 (c) of the United Nations Convention on the Rights of the Child, invited the
Secretary-General to commission an in-depth Global Study on Children Deprived of Liberty. We welcome this
Study by the Independent Expert, containing research findings and recommendations for future actions.

We want to thank the Independent Expert, Professor Manfred Nowak, who with the support of the United Nations
system, Member States, academia, civil society and children themselves conducted and completed the Global
Study.

This year marks the 30" anniversary of the Convention on the Rights of the Child, yet countless children continue
to suffer severe violations of their human rights.

Legally, we have a very strong international framework. The Convention on the Rights of the Child, its Optional
Protocols, and other international standards provide fundamental guidance to all aspects of deprivation of
liberty and even when new issues or concerns emerge, they cannot contradict these protections and guarantees
for children. Based on the fundamental principle of the best interests of the child, States are required to
absolutely minimise the detention of children, and in some cases prohibit it altogether by developing and
applying appropriate non-custodial solutions.

It is our strong hope that this Study will mark a turning point in ending the invisibility and overcoming the
vulnerability, stigmatisation and social exclusion of children deprived of liberty. As the research confirms, these
children are often neglected by policies and data in countries around the world. Indeed, some of the key
findings and recommendations of the Study relate to unavailability of comprehensive data, which is vital to
understand the scope of the deprivation of liberty of children globally, as well as to assess the progress made as
a result of policy changes. Sadly, the saying that “the ones who are not counted do not count” reflects well the
harsh reality of children deprived of liberty.

This situation is very far from the promise “to leave no one behind” in the 2030 Agenda for Sustainable
Development. For this reason, we call on all of us to put these children first.

For children deprived of liberty achieving the Sustainable Development Goals are essential: Goal 1 on poverty
eradication, which is a significant risk factor for deprivation of liberty; Goal 3 on health; Goal 4 on education;
and very importantly, Goal 16 on access to justice, prevention and protection of children from violence and legal
identity. Investing in these areas will decrease the number of children deprived of liberty while improving the
conditions for those who still are.

Recognising that this issue cuts across the Sustainable Development Agenda, a UN Inter-Agency Task Force
on the Global Study was established as a platform to provide UN system-wide support to the development of
the study. The Task Force consisted of the Special Representative of the Secretary-General on Violence Against
Children (Chair), the Special Representative of the Secretary-General for Children and Armed Conflict, the
Committee on the Rights of the Child, the Office of the High Commissioner for Human Rights, the Office of the
High Commissioner for Refugees, the United Nations Office on Drugs and Crime, the International Organization
for Migration, the World Health Organization and the United Nations Children’s Fund.

The Study provides an overview of the situation of children deprived of liberty worldwide. It includes valuable
examples from States of policy options related to restorative justice, diversion, alternatives to migration
detention and de-institutionalisation of children.

The deprivation of liberty of children can and should be prevented. It is not only the responsibility of Member
States, but of the wider society. The United Nations supports these efforts wholeheartedly. Children of the world
deserve this, and much more.
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Najat Maalla M’jid
Special Representative of the UN Secretary-General on Violence against Children
on behalf of the UN Task Force



Message from the Advisory Board of the Global Study

The Global Study Advisory Board is made up of a diverse range of experts from academia and practice, from
all continents and multiple fields of expertise, several of whom rolled up their sleeves and got involved in the
work of the Study.

Professor Manfred Nowak held three expert meetings with the Advisory Board —and many individual discussions
with individual members on their points of expertise - and it was through this process that the content and
structure of the Study was shaped. The special ‘something new’' that the Global Study presents is that it
encompasses a range of contexts where children are deprived of their liberty, beyond the usual terrain of
children in the administration of justice. The inclusion of the six thematic areas was controversial in some
respects, even the Advisory Board grappled with it.

Children in prison with caregivers, for example - did they belong in the Study? There are arguments in favour
of them remaining with their caregiver, at least whilst that is in their best interests, but adopting sentencing
policies which aim to keep caregivers out of prison, as well as their conditions of detention, are also important
questions to consider.

Children in institutions was another contentious issue. While some felt that including them created confusion
between alternative care and institutionalisation, those who have seen children in institutions know that they
are often, both legally and factually, deprived of their liberty. It would have been a travesty to leave them out.

For States, migration detention and children detained in the context of armed conflict and national security
probably seemed sensitive issues to provide information through questionnaires for the Global Study. But no
State can deny that these are the new frontiers of children’s detention.

The current news cauldron bubbles with stories about child migrants separated from parents, unaccompanied
migrant children detained, babies of foreign fighters held in camps, children being charged in contexts of
counter-terrorism.

The Study also included a number of cross-cutting chapters, focussing on child participation, disability, gender
and health - some may ask why only these? What about indigenous children and children of minorities, for
example, who are often overrepresented in detention? The answer is that there is much work still to be done,
and this study provides a springboard.

Indeed, there are many old and new problems to be tackled, and this Global Study is much more than a litany
of the suffering of children. It also sets out clear recommendations for change, and illustrates how change can
be achieved through positive examples from a range of countries. From the outset, it was understood by the
Advisory Board that the Global Study will not, itself, set children free. The Study provides the base-line, the ‘how
to' the launching pad - but it is the concerted effort of everyone: States, NGOS, academia, professional bodies,
UN agencies, treaty bodies and special procedures, that will open the doors.
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Professor Ann Skelton Sir Malcolm Evans KCMG

UNESCO Chair: Education Law in Africa Professor of International Law

University of Pretoria, South Africa University of Bristol, United Kingdom

Member, UN Committee on the Rights of the Child Chair, UN Subcommittee for Prevention of Torture
Chair, Global Study Advisory Board Vice-Chair, Global Study Advisory Board
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Message from the NGO Panel for the Global Study

Civil society organisations working to promote and protect the rights of children have witnessed first-hand
how children’s lives are damaged by detention and confinement. Whether we work on administration of
justice, children in the context of migration, children with disabilities, or children and armed conflict, we
have seen that far too many children around the world are detained arbitrarily, illegally, and unnecessarily.
This deprivation of liberty not only causes great harm to children, but also incurs enormous costs for society.

Since the Convention on the Rights of the Child was adopted in 1989, States have made significant gains
in implementing the rights of the child. Progress is lagging, however, when it comes to the Convention's
requirements regarding deprivation of liberty. Too often, detention is used as the first response to perceived
problems, rather than the last resort and for the shortest appropriate period of time, as Article 37b of the
Convention prescribes. Non-custodial solutions are often underutilised or greatly lacking.

Over 170 non-governmental organisations around the world have worked to support the Global Study on
Children Deprived of Liberty and Professor Nowak's efforts to expose the scope and impact of deprivation
of liberty on children. We have contributed our research, consulted with children, mobilised Government
support, served on the Study’s Advisory Board, and participated in or even organised some of the Study’s
expert, regional, and thematic consultations.

We believe that like previous UN studies on children, this Study can have a powerful catalytic effect by
assessing the reality of the current situation, identifying effective solutions to detention, and providing a
roadmap to change. We hope that it will prompt new laws, policies, and practices and help States dramatically
reduce the number of children behind bars and locked doors.

We are grateful to Professor Nowak and his team for their tireless efforts. We also warmly thank the members
of the Advisory Board, as well as all the members of the NGO Panel who contributed their time on a pro bono
basis to support the Study and to make it happen.

We know that this Study is only the beginning of a process. We are committed to work with Member States, the
United Nations, and other stakeholders to implement the Study’s recommendations. We are committed to a
future where no child is deprived of liberty and all children can live to their fullest potential.

Jo Becker Alex Kamarotos

Children’s Rights Advocacy Director Executive Director

Human Rights Watch Defence for Children International
Co-Chair, Global Study NGO Panel Co-Chair, Global Study NGO Panel



Message from the Independent Expert

More than seven million children worldwide are in fact deprived of liberty per year. They are detained in settings
such as prisons, pre-trial detention centres, police custody, migration detention centres and institutions of all
kinds, including institutions for children with disabilities. Still a conservative estimate, this figure stands in direct
contrast to the requirement of the Convention on the Rights of the Child, which clearly states that the detention of
children shall be used only as a measure of last resort. This means that children shall be deprived of liberty only in
exceptional circumstances on a case by case basis if non-custodial solutions are really not available or appropriate.
Although some progress has already been achieved in recent years, it is evident that much more needs to be done
in terms of deinstitutionalisation, diversion, ending migration-related detention and other measures in order to
comply with the Convention. This is crucial since children under all circumstances have to be protected from the
traumatic experiences detention settings inevitably create.

It is our responsibility to give children in detention back their childhood. Children have a right to grow up safe and
surrounded by love - if not in their own family, then in a family-type setting. States have a corresponding obligation
to support the family, which is the natural and fundamental group unit of society responsible for the care and
education of dependent children. Where children are unable to remain with their families, States must make it a
matter of priority to invest much more than is currently the case in effective child welfare systems that provide non-
custodial alternatives to the deprivation of liberty in numerous settings including institutions, migration detention
or in the context of the administration of justice. It remains an undeniable fact that children deprived of liberty are
invisible to the large majority of society and their fate constitutes the most overlooked violation of the Convention.

This Global Study on Children Deprived of Liberty is the result of a highly participatory process involving many
different stakeholders, including States, UN agencies, regional organisations, civil society, academia and children.
I am deeply grateful to hundreds of individuals who contributed to this Global Study, usually on a pro bono basis,
from within Governments or National Human Rights Institutions, as members of the UN Inter-Agency Task Force, the
Advisory Board, the NGO-Panel or various research groups, which had been established for preparing the different
chapters of the Global Study. Crucially, | want to thank all the children who participated in our consultations all over
the world and whose invaluable views informed and enriched this Global Study.

Finally, | wish to pay particular tribute to two individuals from the coordination team in Vienna, who achieved so
much with so little: Georges Younes, the Study Manager, and Manu Krishan, the Study Coordinator, for their tireless
efforts and their constant support and encouragement during the entire process of this exciting, but also highly
challenging endeavour. Together, we hope that this Global Study (which needs a comprehensive follow up by States,
the United Nations and other stakeholders), will constitute a turning point in the lives of millions of children, make
the invisible visible and start a process of liberating children from detention. In achieving this goal, it will foster
the aims of the ‘Agenda 2030’, which strives to end violence against children and to leave no one behind, and in
particular no child behind bars.

Manfred Nowak

Independent Expert leading the UN Global Study on Children Deprived of Liberty
Secretary General, Global Campus of Human Rights

Professor of International Human Rights, University of Vienna
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CHAPTER 1
DEPRIVATION OF LIBERTY
IS DEPRIVATION OF CHILDHOOD

When Marta Santos Pais in her function as chair of the UN Inter-Agency Task Force inquired
in late summer 2016 whether | would be interested to lead the Global Study on Children
Deprived of Liberty, many memories from my time as UN Special Rapporteur on Torture
came to the forefront of my mind once more. During the six years of my mandate between
2004 and 2010, | had carried out 18 official fact-finding missions to a broad variety of States
in all world regions. Since torture usually takes place behind closed doors, | had used most
of my time on mission to carry out unannounced visits to hundreds of places of detention
where we conducted confidential interviews with thousands of detainees. | am very grateful
to the Governments of these 18 States, for not only inviting me to visit their countries, but
also for accepting methods of independent fact-finding. This allowed me to gather a deep
insight into the reality of life behind bars.

During these missions, | became witness of unthinkable misery and true suffering. Most
difficult to bear was to witness what children behind bars have to endure in many countries
of the world. I notably visited and interviewed children in various types of detention facilities,
ranging from orphanages to adult prisons. Due to what | discovered during these visits and
interviews, | dedicated a section of my 2009 interim report to the General Assembly to
‘children in detention’! The situation children face in detention today is as pertinent as it
was back during my fact-finding missions. Children deprived of liberty remain particularly
vulnerable. Many children fall victim to multiple forms of discrimination due to the fact
that they come from poor socio-economic backgrounds, belong to a minority or indigenous
group, have a physical or mental impairment or are part of the LGBTI community. Life in
prisons and other places of detention usually also follows an invisible social hierarchy,
whereby default children find themselves at the bottom (together with other marginalised
groups). As such, they are more vulnerable than other detainees to a number of threats
rampant in most places of detention - threats including physical, psychological and sexual
violence. An additional factor that needs to be considered seriously is that children by virtue
of their age have special needs. For instance, children need contact with their families and
friends. If these needs cannot be satisfied, they suffer. As children are in their formative
years, any form of deprivation of liberty has lasting detrimental effects on their health and
development, strongly influencing the rest of their lives.

While considering the offer of the UN Task Force, it was therefore only natural to revisit my
memories of the children | met in a ‘children’s home’ in Karaganda (Kazakhstan) - some
as young as three. | remember noticing that their heads were shaven. | also found out that

1 Cf. UN General Assembly, Interim Report of the Special Rapporteur on Torture, 3 August 2009, A/64/215, paras. 61-79. See also Manfred
Nowak, Torture — An Expert’s Confrontation with an Everyday Evil, Philadelphia: University of Pennsylvania Press, 2018.
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Children in an orphanage in Kazakhstan, 2009

they had been subjected to corporal punishment on a daily basis. Some of these boys were
orphans or had been forcibly separated from their parents, others had been living on the
streets before being brought there by the police. Some of the older children were addicted to
drugs and others were detained for ‘educational purposes’ after having committed some kind
of petty offence. They were all placed together and had been subjected to the same harsh
regime. | still see the fear in their eyes when we asked them about their daily experiences.

In fact, | had looked into many eyes of children in detention, full of fear and sadness. One
of the saddest places was the children’s ward in the psychiatric hospital of Balti (Moldova),
where even very young children had been subdued with sedatives. Many of them were lying
in their beds all day, completely apathetic and sadly reminiscent of living corpses.

In some countries, the minimum age of criminal responsibility was at the time of my visit
still very low. This means that | found children, as young as 8 or 9 years, in pre-trial detention
or even in prisons after having been sentenced by a criminal court. In the children’s prison
in Lomeé (Togo), some of the boys were even confined to their cells for most of the day. In
the Kutuarjo juvenile prison in Java (Indonesia), girls were strictly separated from boys.
However, since there was only one girl detained at the time of my visit, she in fact served
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her sentence in complete solitary confinement. Nevertheless, corporal punishment as
official means to uphold discipline in juvenile prisons equally applied to her. Armadale, a
juvenile prison for girls in Jamaica, had become a symbol for structural violence and lack
of empathy for detainees. Collective punishments were meted out even for minor breaches
of the prison rules, and the girls were routinely locked up in their overcrowded bedrooms
and were prevented from taking part in educational and leisure activities. This resulted in
a major riot in which many girls were severely burned and seven died. | am still visited by
the memory of interviewing some of the badly traumatised survivors.

Children in a child centre in Togo, 2007

In Uruguay, the situation of accused and convicted children, who were held in special child
detention facilities in extremely poor conditions, was alarming. The system of detention
was based on a punitive approach. Children had no opportunities for education, work or
any other rehabilitative activity, and the boys were locked up for up to 22 hours a day in
their cells. There were no toilets in the cells, which sometimes forced detainees to wait
for hours for a guard to let them go to the toilet. At the Piedras Home, which was a very



isolated place too far away for many poor families to regularly visit their children, the boys
had to relieve themselves in bottles and plastic bags, which they threw out of the window,
resulting in a repulsive smell around the building.

This smell accompanied us on many fact-finding missions. In many poor countries, the task
of providing detainees with sufficient food and water had been delegated in fact to the
families of detainees. Time and again | saw families with plastic bottles of water and plastic
bags with food entering prisons in order to satisfy the most basic needs of their children
and loved ones. Since toilets were often missing, as | witnessed for instance in all police
lock-ups in Equatorial Guinea, the same plastic bottles were used for urinating and the
plastic bags for defecating. In many instances, it was the smell itself that often guided us to
where people had been detained. Even at the International Airport of Athens (Greece), we
encountered this specific smell, as the holding cells for migrants were so overcrowded that
the toilets had ceased functioning.

In the north of Greece, along the Evros
River, which marks the border to Turkey, |
visited various migration detention centres
the conditions of which were so dreadful
that we assessed them in their entirety as
inhuman and degrading. A high proportion
of migrants who were crammed together
in these overcrowded detention places
were children: unaccompanied minors as
well as families with small children. Even
the police guards who were supposed to
keep order declined to enter these cells,
and the cleaning staff had given up all
efforts to clean the flooded toilets! | will
never forget a Somalian woman with two
little children who broke down when she
realised that the excrements of the broken
toilets had flooded the floor where she
had prepared a blanket for her babies to
sleep. She did not wish to believe that she

Children in an overcrowded immigration detention centre .
in Greece, 2010 had entered the European Union.
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During most missions, | came across infants and small children, who were growing up
with their incarcerated mothers in prisons, simply because they do not have any other
caregiver and judges usually do not take the effects of decisions on children into account
sufficiently when sentencing their mothers to a prison term. In the highlands of West
Papua (Indonesia), | even came across an eleven-year-old boy who was living with his
father in a prison.

In Nepal, Sri Lanka and other war-torn
countries, | interviewed multiple boys
and girls, often not older than 14 years,
who had been forcibly recruited and
exploited by non-State armed groups
as child soldiers and who were later
detained by the military or State security
forces. Often, these children had been
subjected to torture by both Government
and non-State actors in order to extract
intelligence information and/or a
confession from these poor kids. Children living with their mothers in prison in Nepal, 2005

One of the most violent places that | have seen in my life, was the ‘torture room’ at the
Criminal Police Headquarters in Lago’s Panti district (Nigeria). There were 125 people,
including children, crammed into this extremely hot, humid, and filthy room without a solid
roof, who had to sit and sleep on a dirt floor. A hole in the corner was the only toilet. Among
these cowering people were three women and several children, the youngest eleven years
old. Detainees had been taken to this room to be interrogated and tortured immediately
after arrest. Several had been in this room for more than two months. Every single person
we spoke to had been severely tortured and the torture had taken place in the presence
of the others! All torture instruments were neatly hung on the walls! There was not enough
food for everyone, and detainees had to fight among themselves to grasp food. The medical
doctor of our team noted severe malnourishment, notably among the children. One of the
children whom we interviewed was too weak to stand up.
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125 people, including children, crowded into a prison cell in Nigeria, 2007

| recount these personal experiences in such detail because | believe them to illustrate the
importance of continuously striving to improve the situation of children worldwide. Though
these situations may to some extent have improved since presenting my findings to the
General Assembly in 2010, certain issues still remain - as is illustrated by the following
chapters. Moreover, the memory of what | witnessed is the decisive reason why | finally
decided to accept the offer of Marta Santos Pais to lead the Global Study on Children
Deprived of Liberty. The process of the Study has once more highlighted to me the views and
experiences of detained children. Even now, several years after the experiences recounted
above, | am still struck by how similar the situations of children are still today.

| consider this Study as a follow up to the Global Study on Violence against Children,
publishedin2006 underthe guidance of Paulo Sergio Pinheiro.?As Pinheiro’s Study illustrates,
violence against children occurs in various settings, including in the family, in schools, in
workplaces and in the community. It is worst, however, in care and justice institutions where

2 Paulo Sergio Pinheiro, Independent Expert for the United Nations Secretary General’s Study on Violence against Children, World Report
on Violence against Children, Geneva 2006.
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children are deprived of liberty. In my opinion, places of detention constitute settings of
structural violence. At the same time, the conditions in places of detention are very little
known to the outside world. Prison walls serve two distinct functions: to lock people away
from society, and to keep society out. Only very few members of our societies have been
inside prisons, police jails, migration detention centres, psychiatric hospitals, orphanages,
children’s homes, drug rehabilitation centres, institutions for children with disabilities or
any other places of detention, and most people have no desire to know what the reality of
life behind bars looks like. There is very little interest, let alone empathy, for detainees in
general, and for children detainees in particular. Many global statistics cover all aspects of
life, but nobody knows how many children are in fact deprived of liberty worldwide or what
the conditions of their detention look like.

Taking all of the above into consideration, it was a very timely decision of the United
Nations General Assembly in December 2014 to invite the Secretary-General to commission
an in-depth global study on children deprived of liberty? One of the main aims of the
Study is to assess, on the basis of scientific data, the magnitude of the global number
of children deprived of liberty in six different situations, including in institutions, for
migration related reasons and in the context of the administration of criminal justice.
Another goal is to comprehend the root causes and pathways leading to deprivation of
liberty of so many children as well as to gather best practices of States that have applied
non-custodial solutions instead of detention. The Study also addresses the conditions of
detention, taking into account the personal views and experiences of children. Finally, the
Study assesses possible justifications for and limits of deprivation of liberty of children
in light of all relevant provisions of international law, above all the Convention on the
Rights of the Child (CRC). Most importantly, all decisions that deprive children of liberty in
whatever setting must meet the high standards of the best interests of the child in Article
3 CRC and the requirement of Article 37(b) CRC, according to which children may only be
detained as a measure of last resort and for the shortest appropriate period of time. The
Global Study shows that the vast majority of children detained around the world today have
been deprived of liberty in violation of these principles. In almost all cases, there would
have been non-custodial solutions available, which should have been applied in order to
meet the high legal standard of detention as a measure of last resort.

The main message of the Global Study is to urge States to better respect and protect the
rights of children by drastically reducing the number of children deprived of liberty. This

3 UN General Assembly, Resolution on the Rights of the Child, A/69/157, 18 December 2014, para. 52(d).



can be achieved by means of diversion, de-institutionalisation, eradicating migration related
detention and applying other non-custodial solutions instead of detaining children. The
second most important message is to urge States to give higher recognition to the value
of the family as the fundamental group unit of society and, accordingly, invest much more
resources in supporting families for their role as primary caregivers for children. The third
message is to urge States to adopt a systemic approach to strengthen child justice and child
welfare systems and encourage inter-agency cooperation between different stakeholders.
Police, prosecutors and judges need to strengthen their cooperation with parents, social
workers, teachers, health professionals and all persons involved in the child welfare system
with the common aim of assisting children in their personal development, all the while taking
into account their agency and right to participate. Together, they should try to avoid, as much
as possible, any situation which may finally lead to the deprivation of liberty of children.

As the earlier Global Studies led by Graca Machel and Paulo Sergio Pinheiro, this Study is
the result of a joint effort by States, international organisations, civil society, the academic
community and children. | am deeply grateful to each of the hundreds of individuals who
contributed in various functions to the preparation of this joint endeavour. It was not an easy
undertaking, as we faced many challenges. Since the General Assembly requested the Study
to be financed through voluntary contributions, we faced serious budgetary constraints,
which more than once blocked any further progress and almost led to the cancellation of
the entire project. Much time was invested into emergency fund raising activities, which
severely delayed the finalisation of the Study. At the same time, the fact that we only raised
about one fifth of the budget originally foreseen by the United Nations, also prompted
many volunteers from civil society and the academic community to contribute pro bono.
Without the significant financial support of private foundations, the Study would not have
materialised.

The severe lack of funding also prevented us unfortunately from fully integrating children
into all our regional and thematic consultations and other activities in the course of
preparing the Global Study. Since children are true experts in their own rights, it is vital to
include their views and experiences at every stage of the design and preparation of such
a comprehensive research. It is only thanks to a financial contribution by UNICEF and the
joint efforts of many civil society organisations that we could finally interview 274 children
in many different countries and enrich the Study by their voices.

Another challenge was to define the scope of the Study. Deprivation of liberty means
to confine a human being to a narrowly bounded location that he or she cannot leave
at will. If we apply this definition to children, we realise that small children are usually

1
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deprived of liberty by their parents for their own protection. They cannot simply leave their
home or stroller as the parents have an obligation to protect them against all kinds of
dangers on the streets and in the wider community. Usually, parents master this challenge
of protecting their infants and small children without unnecessarily restricting their right
to personal liberty, but sometimes they may lock them into a closed room, for punitive or
preventive reasons. Nevertheless, we decided that it would go beyond the purpose of the
Global Study to also cover all forms of deprivation of liberty in the family. This decision
opened, however, further questions. What if the parents cannot cope with their infants
and place them temporarily or permanently in a privately-run home for children? Usually,
small children cannot simply leave a kindergarten or orphanage of their own free will, as
they are also in need of protection. In principle, this rule also applies to older children,
whether they are in the family, in a private or State institution. In most States, child welfare
laws restrict the freedom of children of different ages to go out at night unaccompanied.
Strictly speaking, | deprive my 15-year-old son of his right to personal liberty when |
prohibit him from leaving home to attend a private party after midnight. The same applies
if such rules are imposed in any private or public institution for children with disabilities
or for the educational supervision of children. Does this mean that all children who live
in an institution are deprived of liberty? How are institutions to be defined? Should we
make a distinction between large-scale institutions and small family-like group homes for
children? Does it make a difference whether these institutions are run by the State, by a
faith group or private enterprise?

After long and highly controversial discussions during various expert meetings, we decided
to apply the definition of deprivation of liberty under international law, which requires a
decision by a judicial or administrative authority.* Whether the place of detention (irrespective
of being an institution, a migration detention centre or a prison) is run by the State or
by a private organisation is not a decisive factor, but there must be some governmental
involvement in the decision that leads to the deprivation of liberty. Strictly speaking, this
would exclude many children who are placed by their families in a privately-run institution
without the active involvement of a governmental authority, although one may argue that
these private institutions have been or at least should have been licensed by a decision of a
governmental authority. In any case, a certain flexibility remains with respect to the concept
of de jure and de facto deprivation of liberty, at least in private institutions.

4 For the precise legal definition of deprivation of liberty, as applied in the Global Study, see Chapter 4 on the Right to Personal Liberty.



A third challenge was how to gather sufficient disaggregated data about the number
of children deprived of liberty in order to arrive at scientifically sound global estimates
for the different situations covered by the Global Study. In February 2018, we sent out a
carefully drafted questionnaire to all States, National Human Rights Institutions, National
Preventive Mechanisms, to relevant UN agencies, Non-Governmental Organisations and
other stakeholders. We asked them to count all children deprived of liberty at a specific
snapshot date (26 June 2018) and to collect annual data, as far as available, for the last
10 years. We received a total of 118 replies from 92 countries, including 67 official State
responses. In addition, we collected many more data from official governmental and UN
statistics, peer-reviewed literature and other reliable sources and fed them into a specific
database created for the Global Study.® The data collected are sufficient to make statistical
extrapolations and to arrive at scientifically sound global estimates. However, all numbers
used in the Global Study are highly conservative estimates, and the real numbers are
certainly much higher. There is an urgent need for States and their statistical offices to
collect data on the total number of children deprived of liberty on a regular basis and for
the United Nations to maintain a comprehensive database, which will allow the assessment
of trends. Only if we can read from statistics that diversion, deinstitutionalisation and other
non-custodial solutions are more effective and less costly than detention to serve the
purpose of preventing crime and providing care and protection to children, will States
become more eager to follow others in sharply reducing the number of children deprived
of liberty.

This Global Study is only a first step to draw the attention of States and the international
community to a phenomenon that has largely been ignored in the past: that millions
of children of all ages are suffering in many different types of detention in violation of
international law, and that we are depriving these children of their childhood and of
their future. Depriving children of liberty means to expose them to a form of structural
violence, while States have committed themselves in the Agenda 2030 to end all forms
of violence against children.® | sincerely hope that this Global Study, which is in need of a
comprehensive follow up by States, UN agencies, civil society and others, will contribute to
the ultimate goal of the Agenda 2030 to leave no one behind and, in particular, to leave no
child behind bars.

5 For the methodology and use of data see, Chapters 2 & 3.

6 See United Nations, Transforming our world: the 2030 Agenda for Sustainable Development, A/RES/70/1, 21 October 2015, Goal
16.2, Available at https://sustainabledevelopment.un.org/content/documents/21252030%20Agenda%20for%20Sustainable%20
Development%20web.pdf (accessed 16 September 2019).
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1. Background

Following a dedicated campaign by various stakeholders ranging from UN Member States
and UN entities to NGOs, the United Nations General Assembly adopted a resolution on 18
December 2014 inviting the Secretary-General to commission an in-depth Global Study on
Children Deprived of Liberty."One year later, the General Assembly passed another resolution
on 17 December 2015 reminding the UN Member States to support the elaboration of the
Global Study.?In October 2016, | was appointed as Independent Expert leading the Global
Study on Children Deprived of Liberty.

The Study's implementation phase was severely delayed due to lack of funding. The
funding of the Study was reliant on ‘voluntary contributions’ from Member States. In
the end, our fundraising efforts were answered by financial contributions from Austria,
Germany, Liechtenstein, Malta, Qatar, Switzerland, the European Union, UNICEF, the
Right Livelihood Award Foundation and another private foundation. | wish to express my
sincere gratitude to these ‘Friends of the Study’ as without their financial contributions, it
would have been impossible to conduct such a comprehensive research project.

Working on only one fifth of the originally foreseen budget and despite these minimal
resources, activities were maximised, uniting many different stakeholders, including States,
UN Agencies, Non-Governmental Organisations (NGOs), National Human Rights Institutions
(NHRIs), National Preventive Mechanisms (NPMs), academic institutions and children. With
the first year spent on securing the minimum funding to commence the research endeavour,
the presentation of the report to the General Assembly was extended to October 2019.3

After 3years of hard and dedicated work of close to 150 researchers worldwide, most of whom
worked on a pro-bono basis, 3 expert meetings, 12 international thematic consultations,
274 interviews with children and countless fundraising talks, the Report to the General
Assembly was presented on 8 October 2019 in the Third Committee in New York, which
summarises the findings of this Global Study.*

Cf. UN General Assembly, Rights of the Child, A/RES/69/157 of 18 December 2015, 3 February 2015, para. 52(d).

Cf. UN General Assembly, Rights of the Child, A/RES/70/137 of 17 December 2015, 29 February 2016, para. 54.

Cf. UN General Assembly, Rights of the Child, A/RES/72/245 of 24 December 2017, 22 January 2017, para. 37.

Cf. UN General Assembly, Rights of the Child, Global Study on Children Deprived of Liberty, A/RES/74/136, 11 July 2019.
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2014

2015

2016

2017

2018

2019

March:
May:

June:

December:

December:

September:
October:
December:

March:
October:

December:

February:
April:

September:
October:

March:
July:
October:

November:

Timeline of the Global Study

Official launch of the campaign for the Global Study

Formal letter of support by the CRC-Committee extended to the UN Secretary
General

First expert consultation to discuss the scope of the Study and to galvanise
political support (Geneva, Switzerland)

Adoption of UNGA Resolution A/RES/69/157 formally requesting the
commissioning of the Study

Adoption of UNGA Resolution A/RES/70/137 recalling previous resolution (2014),
encouraging States to support the Global Study

Official funding appeal by UN Deputy Secretary General to all UN Member States
Professor Manfred Nowak formally selected as Independent Expert (I.E.)

Adoption of UNGA Resolution A/RES/71/177 inviting the |.E. to provide
an update on the progress made and to submit a final report at the
UNGA 73rd session (October 2018)

First Expert Meeting on the development of the questionnaire (Venice, Italy)

First Interactive Dialogue of the LLE. at the UN General Assembly, informing
States that only one fifth of the foreseen budget had been raised (NYC, USA)

Adoption of the UNGA Resolution A/RES/72/245 inviting the I.E.to update
Member States at the UNGA 73rd session on the progress made and to submit
a final report to the General Assembly at its 74th session (October 2019).

Questionnaire - translated into all UN languages - dispatched by OHCHR to all
UN Member States

Second Expert Meeting on the formation of the research groups for the Global
Study (Vienna, Austria)

Deadline for responses to the questionnaire

Second Interactive Dialogue of the LE. at the UNGA, providing an update on
the status of the Global Study (NYC, USA)

Final Expert Meeting finalising the draft chapters of the Global Study (Venice, Italy)
Formal submission of the UNGA Report on the Global Study

Third Interactive Dialogue of the ILE. at the UNGA, formally presenting
the UNGA Report (NYC, USA)

Official presentation of the Global Study (Geneva, Switzerland)



1.1 Constellation of the Global Study Actors

The Study is supported by the UN Inter-Agency Task Force under the chair of the Special
Representative of the Secretary General (SRSG) on Violence against Children (VAC). Other
members include the SRSG for Children and Armed Conflict (SRSG CAAC), the Committee
on the Rights of the Child (CRC), United Nations Children’s Fund (UNICEF), the UN Office on
Drugs and Crime (UNODC), the Office of the UN High Commissioner for Refugees (UNHCR),
the International Organization for Migration (I0M), the World Health Organization (WHO)
and the Office of the UN High Commissioner for Human Rights (OHCHR). As a platform to
provide UN system-wide support to the Study development, the Task Force was responsible
for defining the scope of the Study, while also developing an initial budget and fundraising
strategy. Serving as the Study’s secretariat, the OHCHR provided invaluable support in
coordinating activities with Member States. Countless other international and regional
organisations made noteworthy contributions to the Study, for which | am deeply grateful.

The Advisory Board to the Study is comprised of 22 highly renowned experts in the fields
of children’s rights and the right to personal liberty. Its involvement was vital in informing
the research process.

The NGO Panel for the Study, led by Defence for Children International and Human Rights
Watch, consists of 1770 NGOs working directly or indirectly on children’s deprivation of liberty.
Collaborating closely with these organisations was key in the conceptualisation, realisation
and implementation of the Study.®

Research groups for the Study were chaired by distinguished experts and their institutions
from all around the world.” Many of these academic institutions are members of the Global
Campus of Human Rights, a worldwide network of 100 universities. One of these members
is the Ludwig Boltzmann Institute of Human Rights in Vienna, which coordinated key
efforts and components of the Global Study, including the international research activities.

Children from all around the world with experiences of deprivation of liberty were consulted
to inform the research of the Global Study. | am grateful to each and everyone for sharing
their views with us and enriching this Global Study in the hope that they will make a
difference in the eyes of the States and society as a whole.

5 A comprehensive list of the Advisory Board members is provided in the Acknowledgments.
6 A comprehensive list of all 170 members of the NGO Panel is provided in the Annexes.

7 A comprehensive list of the members of all Research Groupsis provided in the Acknowledgments.
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1.2 Structural Setup of the Research Process

As a precondition for the effective implementation of the UN Global Study, structures and
mechanisms needed to be put in place with clear tasks and responsibilities, including the
following roles:

UN General Assembly: mandating the Study

UN Secretary-General & UN Interagency Task Force: Secretary General delegated the
authority to the UN Task Force to prepare the ground for the Independent Expert's work
and to ensure UN system-wide support and coordination for the Study development

Office of the High Commissioner for Human Rights (OHCHRY): Secretarial support for
the Study development, assisting the Independent Expert in coordinating activities with
Member States and others

Independent Expert and Coordination Team at the Ludwig Boltzmann Institute of
Human Rights and Global Campus of Human Rights: responsible for the overall project
management, support to fundraising, organising all expert meetings, national, regional
and thematic consultations, monitoring the data analysis process and coordinating the
‘Data Task Force’ as well as coordinating the research, publication and dissemination
processes

Advisory Board of qualified international experts: advising the Independent Expert and
assisting the Research Groups

NGO Panel: mobilising support and raising awareness worldwide

Research Group: For each of the situations of deprivation of liberty, a research group
was established. Additionally, every cross-cutting theme also had a dedicated research
group. Research groups are composed of:

- Lead Researchers, coordinating the group (Research Institutions/academia)
- Relevant UN agencies from the UN Interagency Task Force
- Representatives of relevant NGOs

- Representatives of the Advisory Board
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University
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UN Working
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Discrimination
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CHAPTER 2
STUDY PROCESS AND
RESEARCH METHODOLOGY

2. Methodology

The methodology of the Study places an overall emphasis on the child rights-based
approach. In this regard, the best interests principle (Art 3 CRC) serves as the guiding
principle for the entire child rights-based analysis, reviewing both context and justification
for deprivation of liberty (content) and decision-making processes in relation to such
interference (procedure). The other guiding principles of the Convention on the Rights of
the Child, namely non-discrimination (Article 2 CRC), the right to survival and development
(Art 6 CRC) as well as the views of the child (Art 12 CRC) are mainstreamed in the analysis
across the entire Global Study. Additionally, the Study particularly seeks to identify non-
custodial solutions and their impact on reducing the number of children deprived of liberty.

The Study has focused on six primary situations of deprivation of liberty that children
consistently face around the world:

Children deprived of liberty in the administration of justice
Children living in prisons with their primary caregiver
Children deprived of liberty for migration-related reasons
Children deprived of liberty in institutions

Children deprived of liberty in the context of armed conflict

Children deprived of liberty on national security grounds

2.1 Core Research Questions

In order to most usefully apply the child rights-based approach to the above identified
focus areas, we have isolated a number of core questions in consultation with all experts
and partners involved in the Global Study:

» What is our current understanding?

What is the worldwide scope of deprivation of liberty of children, and what are the
conditions of children living in such situations? What are the pathways and root causes for
children being deprived of their liberty, and what is the impact on their future development
and society at large? These questions were designed with the intention to improve current
understanding of the phenomenon, both in terms of the quantitative (statistical numbers,



proportions) and qualitative dimensions. Understanding the scope, root causes and
impact of such deprivation is instrumental for the development of effective policies, while
also ensuring greater visibility and the mobilisation of relevant actors.

D ADDRESS INFORMATION GAP

What are the current responses when children are deprived of liberty?

Under which conditions is deprivation of liberty of children justified under international
law? To what extent and under which conditions is deprivation of liberty compatible with
the best interests of the child and other child rights principles and standards? What
kind of complaint and reporting mechanisms are accessible to children in relation to
conditions of detention? Here, the Study critically reviews the applicable legal framework
of deprivation of liberty, including principles of last resort, deprivation for the shortest
appropriate period of time as well as procedural safeguards (including physical and
mental abuse in the places of detention). These are particularly considered in light of the
United Nations Convention on the Rights of the Child and the United Nations Convention
on the Rights of Persons with Disabilities as well as other relevant international standards.
Moreover, the Study analyses their implementation in practice, addressing existing
challenges while simultaneously also collecting examples of good practices.

D> ADDRESS JUSTIFICATION IN PRINCIPLE AND IN PRACTICE

What are the non-custodial solutions and protection measures available for children?

How can deprivation of liberty of children and its negative impact be prevented? What
non-custodial solutions to deprivation of liberty are available and have proven to be
effective as a child rights-based response? What measures do States undertake to ensure
that children are not deprived of liberty? What benefits do States experience when
introducing various protection measures and non-custodial solutions to the deprivation
of liberty of children? In many countries, efforts are underway to empower children and
families, while strengthening child protections systems in order to prevent situations
leading to deprivation of liberty. The Study identifies such good practices as alternatives
to deprivation of liberty as well as to emphasise beneficial effects of non-custodial
solutions and measures for children, society at large and the State institutions.

P ADDRESS NON-CUSTODIAL SOLUTIONS PREVENTING DEPRIVATION OF LIBERTY AND
MEASURES PROTECTING CHILDREN
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2.2 Cross-cutting Areas

Children deprived of liberty have diverse backgrounds and identities, but also face
similar situations and experiences. In order to better understand the commonalities and
differences throughout all situations of deprivation of children covered in this Global Study,
a red thread was spun examining the following cross-cutting areas into depth:

Legal framework

Views and perspectives of children
Impacts on health

Children with disabilities

Gender dimension

3. Research Process

The research process of the Global Study was international, interdisciplinary and interactive.
The infographic below depicts the pillars of our research.

REGIONAL -
GION auestion- o Researc il ¢y thkey

GROUPS

MEETINGS THEMATIC CONSULTED

CONSULTA-
TIONS

60 MORE THAN 700
FROM 92 OVER 150 :
INTERNATIONAL PARTICIPANTS IN 22 COUNTRIES
EXPERTS WORLDWIDE COUNTRIES RESEARCHERS

RESPONSES



3.1 Expert Meetings

Three Expert Meetings, uniting experts from academia and the field, UN officials as well as
NGO representatives, have framed, guided and informed the research process:

The first Expert Meeting was held in Venice in March 2017 hosted at the European Inter-
University Center for Human Rights and Democratization (EIUC), now Global Campus of
Human Rights (GCHR), bringing together UN agencies, NGOs and international experts to
design the questionnaire to be sent to all UN Member States.

The second Expert Meeting brought together the Advisory Board Members, UN agencies
as well as academics to be leading different research areas in order to implement the
research methodology and form the international research groups. The meeting was
held on the UN premises in Vienna in April 2018.

The third and last Expert Meeting was again held in Venice in March 2019, to present,
review and discuss the penultimate versions of all the chapters. All research groups
were able to receive feedback from other research groups and discuss areas of
convergence and divergence.

3.2 Desk Research

The Study offered a unique opportunity to take stock of available information on
situations of children deprived of liberty, the current legal and policy framework and its
implementation in practice. For this purpose, the research process continued to include
desk research activities, such as:

Literature review of academic articles and reports

Review of Concluding Observations of the UN Committee on the Rights of the Child (CRC)
in respect of deprivation of liberty, and information from the State reporting process
Review of reports of additional UN treaty monitoring bodies, such as

- Committee on the Elimination of Racial Discrimination

- Human Rights Committee

- Committee on the Elimination of Discrimination against Women

- Committee against Torture and its Subcommittee on Prevention of Torture

- Committee on the Protection of the Rights of All Migrant Workers and Members of
their Families

- Committee on the Rights of Persons with Disabilities
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Review of UN Charter-based bodies, such as

Human Rights Council (Universal Periodic Reviews)

Special Procedures, such as the Special Rapporteurs on Persons with Disabilities, on
Torture, on the right of everyone to the enjoyment of the highest attainable standard
of physical and mental health; on the sale and sexual exploitation of children,
including child prostitution, child pornography and other child sexual abuse material.

Working Groups such as on Arbitrary Detention or Discrimination against Women

Review reports and data of UN agencies:

UNODC

UNICEF

UNHCR

IOM

OHCHR

WHO

SRSG on Violence against Children
SRSG on Children and Armed Conflict

Review of information gathered from National Human Rights Institutions (NHRIs),
Global Alliance of National Human Rights Institutions (GANHRI), European Network of
Ombudspersons for Children (ENOC), etc.

Review from partners of the NGO Panel, such as Human Rights Watch (HRW), Defence
for Children International (DCI), International Detention Coalition (IDC), Global Detention
Project (GDP), Child Rights International Network (CRIN), as well as from National Child
Rights Coalitions/Child Rights Connect, etc.

3.3 Data Collection

Various United Nations agencies (UNICEF, UNODC, UNHCR, OHCHR), the ICRC, the European
Union Fundamental Rights Agency (FRA), Government organisations, internationally renowned
experts in children’s rights, child justice, statistics and indicators, and academics came together
to design the Global Study questionnaire, which was translated into all UN languages and sent
in February 2018 to all UN Member States. The questionnaire consists of 78 questions and was
circulated to Governments, National Human Rights Institutions (NHRIs), National Prevention
Mechanisms (NPMs), ombudspersons, UN agencies as well as NGOs.



118 replies were received in nearly all UN languages and other languages and translated with
the help of the UN Volunteers System. The answers covered quantitative as well as qualitative
areas, which are explained in further details in Chapter 3 on Data Collection and Analysis.

3.4 National, Regional and Thematic Consultations

Besides desk research and data collection, the Global Study also engaged in further in-depth
analysis on certain issues through twelve thematic, national and regional consultations
with a broad range of stakeholders, including State authorities, UN agencies, NGOs, NHRIs,
NPMs, academia and civil society, as well as children (see table below) in order to cover
deeper ground and to widen our research network and international sources. The overall
purpose of these processes was to:

raise awareness of the Global Study process and encouraging further engagement of
stakeholders in the Study process, in particular, to support submission of responses to
the Study Questionnaire;

collect additional data on progress and challenges in relation to specific Study areas /
regional contexts and developments;

collect promising practices, in particular on non-custodial solutions;

receive input and feedback on the Global Study research process, challenges and findings.
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Location ‘ Time

Prague, Czech Republic = September 2017
Warsaw, Poland October 2017

Brussels, Belgium November 2017

Bangkok, Thailand May 2018

Paris, France May 2018

Addis Ababa, Ethiopia | May 2018
Pretoria, South Africa | July 2018
Belgrade, Serbia September 2018
New York, United States October 2018
Montevideo, Uruguay  October 2018

Tunis, Tunisia November 2018

Montego Bay, Jamaica  December 2018

‘ Event

Detention of Children in Social Welfare
Institutions

OSCE Human Dimension Seminar on the
Rights of the Child

EU Forum on the Rights of the Child

Regional Consultation for South East Asia
(ASEAN)

High Level Event at the World Congress on
Juvenile Justice

Regional Consultation for the African
Continent

Thematic Consultation on Deprivation of
Liberty of Children in Institutions

National Consultation with Serbian
Institutions

National Consultation with US-based NGOs

Regional Consultation for the MERCOSUR
Region

Regional Consultation for the Arabic-
speaking MENA Region

Regional consultation for parts of the
Caribbean Region

3.5 Engaging Children's Views and Experiences in the Global Study

As mandated by the UNGA Child Rights Resolution of 2014 (§ 52.d), the Study process should

include ‘consultation with relevant stakeholders, including [...] children’ In this regard, the
Global Study benefitted from experiences and lessons learned from previous UN study

processes, such as the 2006 UN Study on Violence against Children.

Unfortunately, due to financial constraints, the Global Study was not able to invite children
to all consultations. Nevertheless, led by renowned child participation experts and NGOs,

the views and experiences of 274 children and adolescents (204 male; 70 female) between

the ages of 10 and 24 from 22 different States were gathered in order to inform the Study.

The findings are detailed in the chapter entitled ‘Child Participation’.
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1. Data Collection and Analysis

11 Global Study Questionnaire

Overall, 118 questionnaire replies from 92 countries have been submitted, including 41
responses from Europe, 27 from Africa, 20 from Asia, 19 from North and South America
and 11 from Oceania.' As many as 67 responses have been officially submitted by States
(Governments). Information reported in the responses to the questionnaire has been
verified and, if necessary, requests for explanation and/or correction have been sent to the
selected stakeholders. In 50 States data collection efforts have been coordinated by the
national focal points established specifically for the purpose of the Global Study. As replies
could have been submitted in any of the six official languages of the UN, they have been
carefully translated into English to facilitate analysis by all research groups.

The questionnaire contained two general categories of questions: 1) concerning legislation,
public policies and conditions in places of detention and; 2) focusing on numerical data
(statistics) on children deprived of liberty on an annual basis (in the period 2008-2017) and
on a specific, snapshot date (26 June 2018). The most complete data were collected for the
administration of justice — on average stakeholders answered 72% of the questions asked.
Other well-reported areas were children living in places of detention with their primary
caregiver (59% of questions answered) and institutions (47% of questions answered). For
the most underreported area (armed conflict) stakeholders on average answered only 14%
of the questions. This was, however, predictable as most of the questions were relevant
for countries either experiencing or emerging from the armed conflict. For this reason, the
references to the questionnaire are distributed unequally within the Global Study and are
particularly numerous in the well-reported areas.

1 Non-Self-Governing Territories have been treated as separate entities if the relevant data were available.
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Countries and Territories that submitted Responses
to the Global Study Questionnaire

State

State

State

NGO, NHRI, State
NHRI, State
State

NGO, State
State

State

NGO, NPM
State

UN agency
NGO, State
State

NHRI

State

State, UN agency
Ombuds.
Ombuds., State
NHRI, State
State

NHRI

State

State

UN agency
State

NGO, NGO, NHRI, State
State

State

State

State

Albania
Algeria
Anguilla
Argentina
Australia
Austria
Belgium
Benin
Bosnia and Herzegovina
Brazil
Burkina Faso
Cambodia
Canada
Chad

Chile
Colombia
Croatia
Cyprus
Czech Republic
Denmark
Djibouti
Dem. Rep. Congo
El Salvador
Estonia

Fiji

Finland
France
Gambia
Georgia
Germany
Ghana

State

NPM, State
NGO, NHRI
UN agency
State

State

NGO, State
State

State
State, UN agency
NGO, State
State

NHRI

UN agency
State

NGO, State
UN agency
State

UN agency
NGO

NHRI, State
NHRI, NPM, State
UN agency
State

NGO

UN agency
State

State

State

State

State

Greece
Honduras
India

Iran

Iraq

Ireland

Italy

Kiribati
Kuwait

Lao
Lebanon
Liechtenstein
Liberia
Libya
Lithuania
Madagascar
Malaysia
Mali
Marshall Islands
Mauritania
Mauritius
Mexico
Micronesia, F. S.
Monaco
Morocco
Myanmar
Netherlands
Niger

Palau
Palestine
Peru

v

OFFICIAL STATE RESPONSE I
RESPONSES OF OTHER STAKEHOLDERS* #

UN agency
NGO, NPM
Ombuds., State
State
State

NHRI

State

UN agency
State
NGO, State
Ombuds., State
State
State
State
State
State
State
State
State

UN agency
NGO

State
State
State

NGO

State
State

UN agency
UN agency
NGO

State

Philippines
Poland
Portugal
Qatar

Rep. Congo
Romania
Russia
Samoa

Sao Tome Principe
Sierra Leone
Slovenia
South Africa
South Sudan
Spain

Sri Lanka
Sweden
Switzerland
Tanzania
Thailand
Tonga
Tunisia
Tuvalu
Ukraine
United Kingdom
United States
Uruguay
Uzbekistan
Vanuatu
Vietnam
Yemen
Zimbabwe

*NGO, National Human Rights Institution (NHRI), National Prevention Mechanism (NPM), ombudsperson and/or UN agency

Source: responses to the Global Study questionnaire



Specificities of the selected thematic areas required a certain flexibility in choosing
additional sources, statistical methods and attributes (features) used in the estimates. The
following describes the general principles of data analysis and the detailed, area-specific
methodology (a list of variables used in estimates as well as sources of data) have been
included in the appendix.?

Global Study Database

Based upon manual reviews of all submitted Global Study questionnaire responses,
certain challenges have been identified in compiling them into one single database,
most prominently because some official data provided by States did not follow
the age categorisation of the definition ‘child’ (0-17) as stipulated under the CRC.
Further research was then necessary for disaggregation and use for the research
informing the Global Study.

Dealing with a wide range of data submitted by States under the Global Study
questionnaire, a well conceptualised system needed to be established for an efficient
collection, storage, management and analysis of data. Following this thorough
examination, an online database has been designed and tested for its usability
and functionalities, including an advanced search engine. The final version of the
database is under further development in order to accommodate the harmonisation
process of data collection and analysis from different data providers.

As the Global Study encompasses thematic areas relevant for Governments,
various UN bodies as well as other stakeholders, the database aims at ensuring the
compatibility with other relevant existing databases, most notably the Universal
Human Rights Index. By building upon the existing mechanisms and frameworks of
data collection, the Global Study can monitor the developments and trends in the
process of reducing the number of children deprived of liberty worldwide as well as
create a platform to share good practices of non-custodial solutions to deprivation
of liberty across all situations covered by the Study.

2 See the list of variables and sources included in Appendix I.
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1.2 Other Sources

The variety of thematic areas covered by the Global Study required gathering country-level
data on the number of children deprived of liberty from numerous sources. Although the
priority has been always given to the data submitted under the Global Study questionnaire
and extracted from the official registries (e.g. police records), the existing data gap was
partially filled with the information reported by international organisations, most notably
the UN agencies. These data sources were especially important for estimates in the areas
of national security and armed conflict (States were unable to provide data). If there
were still many values missing after the inclusion of these sources, then the next step
involved extraction of relevant data from peer-reviewed literature. This has been done for
the chapters on migration-related detention and children in institutions. Priority has been
given to the data provided by public authorities and the conflicting outlying values have
been excluded. In case of discrepancies between equally credible and timely information,
the most conservative data were chosen. Thus, the figures presented in the Global Study
are treated as minimum estimates.

Application of regression-based methods required the collection of additional data (so-
called predictors?) that allowed estimating figures for the countries for which recent data
were not available or reliable. For this purpose, two kinds of predictors have been collected:

General variables (common across all thematic areas): geographical region (according to
UNICEF regional classification), population (total population as well as population 0-14
and 0-19 extracted from World Bank/UN DESA), GDP per capita (extracted from the World
Bank) and Gini index (inequality index; extracted from World Bank);

area-specific variables (for the purpose of building a model in a particular thematic
area) such as the prison population rate and minimum age of criminal responsibility
(in the field of the administration of justice), the international migrant stock and the
Human Development Index (in the field of migration), fertility rate and female prison
population (in the field of children living in prisons with their primary caregivers).

Selection of predictors has been guided by the relevance (aimed at controlling for the target
variables), availability of data (priority was given to data reported by public authorities
and international organisations), completeness (predictors with high rate of missing values
were excluded) and timeliness (preference was given to the most up-to-date information).

3 ‘Predictors’ are variables regarded as important factors in explaining a certain phenomenon, e.g. for assessing the number of children
deprived of liberty in the administration of justice, important factors are inter alia the population of children in a particular country,
minimum age of criminal responsibility or prison population rate (per 100,000 citizens).



Due to the specificities of the thematic areas, the unique set of variables has been defined
in each case.

1.3 Data Analysis

Accuracy of the built models diverged between the areas due to the limitations in the
data availability or accessibility. Nevertheless, the information collected allowed for the
designing of a dataset that is not only the most comprehensive of the attempts made so
far in the area of deprivation of liberty, but above all - tailored to the unique needs of this
Global Study.

The number of children deprived of liberty has been estimated using regression-based
models. These methods allowed for assessing the magnitude of the phenomenon despite
the limitations in data availability. During the data analysis, a variety of approaches have
been tested, including in particular:

Multiple linear regression — several independent variables are used to predict the value
of a target variable (the number of children deprived of liberty in certain settings);

multiple imputation by chained equations (performed with predictive mean matching)
- missing values are imputed in the iterative process that starts with estimating the
variable with the least missing values using complete data (first iteration), followed by
estimating the variable with the second least missing values using complete data and,
additionally, values imputed in the first step (second iteration) etc;

random forest regression — estimation is done by subdividing the dataset based on
the values of predictors; typically, one subdivision tree includes three to five variables,
meaning that the dataset is divided at three to five stages to create smaller clusters
of similar cases (in addition, the same dataset is subdivided many times with various
combinations of variables).

The two latter methods have been recognised as the most efficient in predicting unknown
values, confirming recent developments in the field of statistics.“ Separate models have been
designed for the following sections: 1) administration of justice, 2) children in migration-
related detention, 3) children living in prison with their primary caregivers, 4) children in

4 Anoop D. Shah et al., ‘Comparison of Random Forest and Parametric Imputation Models for Imputing Missing Data Using MICE: A
CALIBER Study’, American Journal of Epidemiology, Vol. 179(6), 2014, pp. 764-774. Daniel ). Stekhoven et al., ‘MissForest - non-parametric
missing value imputation for mixed-type data’, Bioinformatics, Vol. 28(1), 2012, pp. 112-118. Akbar K. Waljee et al., ‘Comparison of
imputation methods for missing laboratory data in medicine’, BMJ open, Vol. 3, 2013, pp. 1-7. Jesper N. Wulff et al., ‘Multiple Imputation
by Chained Equations in Praxis: Guidelines and Review’, The Electronic Journal of Business Research Methods, Vol. 15(1), 2017, pp. 41-56.

39




CHAPTER 3
DATA COLLECTION AND ANALYSIS

institutions. Due to the limited data submitted under the Global Study questionnaire, the
number of children detained in the context of armed conflict and on the grounds of national
security was estimated based on the latest reports from international organisations and a
thorough literature review.

Process of Data Analysis

UNIQUE DATASET FOR EACH THEMATIC AREA

Five common variables Between 7 and 10 area-specific variables

(region, total population, children (e.g. Rule of Law Indicator; female prison

population, GDP per capita, Gini index) population; international migrant stock,
Human Development Index)

CONSTRUCTION OF REGRESSION-BASED MODELS

Estimates based Various statistical methods models tested

on the explanatory variables (e.g. multiple regression models,
(common variables random forest regression, multiple
+ area-specific variables) imputation by chained equations)

ESTIMATES - NUMBER OF CHILDREN DEPRIVED
OF LIBERTY IN SPECIFIC SITUATION

Number of children deprived Number of children deprived
of liberty annually of liberty on any given day
(snaphshot date: 26 June 2018)

5 The number for children detained in the context of armed conflict is based on the figures reported under the UN Monitoring and
Reporting Mechanism on grave violations committed against children in situations of armed conflict as well as estimates from UNICEF.
For more on armed conflict see: Chapter 13 on Children Deprived of Liberty in the Context of Armed Conflict (4.1. Data: The Number
of Children Deprived of Liberty). For more on national security see: Chapter 14 on Children Deprived of Liberty on National Security
Grounds (4.1. Data: The Number of Children detained for National Security).

40



1.4 Results

Estimating the number of children deprived of liberty in all situations covered by the Global
Study required available data to be extrapolated to a global scale on the basis of various
samples of countries, which differ in size but not in reliability:

- Administration of justice: between 160,000 and 250,000 children detained on any given
day in 2018 and 410,000 children detained throughout the year, excluding children in
police custody (sample: 124 countries). Estimating the number of children held in police
custody required the application of basic extrapolation methods, due to limited data
collected under the Global Study questionnaire. This resulted in a very conservative
annual estimate of 1,000,000 children deprived of liberty in police custody annually
(sample: 25 countries).

- Children in migration-related detention: 330,000 throughout the year (sample: 74 countries).

- Children living with their primary caregivers in prisons: 9,000 at any given day and 19,000
throughout the year (sample: 69 countries).

- Children detained in institutions: ca. 5.4 million children living in institutions (at risk of
deprivation of liberty, sample: 137 countries)?, of whom approximately 12.4% (ca. 670,000)
are de jure deprived of their liberty (sample: 23 countries).

- Children detained in the context of national security: 1,500 throughout the year.

- Children detained in the context of armed conflict: 35,000 throughout the year.

6 Chris Desmond, Kathryn Watt, Anamika Saha, Jialin Huang & Chunling Lu, Prevalence and number of children living in institutional care:
global, regional, and country estimates, 'The Lancet Child & Adolescent Health!, Vol. 4, Issue 5, pp. 370-377. Estimates based on the data
extracted from responses to the Global Study questionnaire, peer-reviewed literature, grey literature as well as Integrated Public Use
Microdata Series.

7 The rate of children deprived of liberty in institutions is based on the comparative analysis of replies submitted under the Global Study
questionnaire with available data extracted from the external sources (e.g. official statistics). By comparing numbers reported under
the questionnaire with the total population of children in institutions, we managed to identify 13 countries that indeed distinguished
between the children placed in institutions and children deprived of liberty in these facilities. The sample has been enlarged with
additional 10 countries in which the number of children deprived of liberty in institutions was assessed based on the review of
legislation (aiming at identification of types of ‘closed’ institutions) and extraction of statistics on the population of these institutions.
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1.5 Accuracy and Limitations

The majority of States that responded to the questionnaire had difficulties in providing
comprehensive, up-to-date and disaggregated data on the number of children in various
situations of detention. Administrative records are particularly limited in the context of
migration, institutions, national security and armed conflict.

Despite the fact that, through the Global Study questionnaire, we managed to collect data
from all continents, the response rate varied across the regions. Most of the countries
from Europe (93% of countries), Oceania (71%) and Americas (54%) submitted responses
to the questionnaires. For Africa, the response rate amounted to 50% whilst in Asia it was
significantly lower (42%). During the data cleaning processes, it turned out that the Asian
States often reported incomplete figures which, considering the large population of the
continent, significantly hindered further statistical analysis. For this reason, future research
aimed at verifying these estimates should first focus on the number of children deprived
of liberty in Asia, in particular South-Eastern Asia. Another issue that should be taken up
by academia is the improvement of the mathematical model constructed during the Global
Study by including variables, which can contribute to more accurate estimates, in particular
related to the ethnic diversity and the prevalence of discrimination against minority groups.
Further developments of statistical tools and methods are planned in future steps, aiming
at designing a dedicated index measuring the level of respect for the freedom of the child
(Child Freedom Index).



Child Freedom Index

To ensure that no child is left behind by the framework for change as proposed in
the respective chapters of the Global Study, the international community should
make a joint effort towards the development of a Child Freedom Index. This should
be driven by the shared methodology that allows for comprehensive assessment of
existing legal frameworks, theirimplementation as well as impact on and perception
by children. Only by these means adequate preventive and/or corrective measures
can be identified.

As the Global Study was able to identify numerous promising practices, the
Child Freedom Index should not merely be a descriptive tool (assessing States’
compliance with international human rights law) but a prescriptive one, suggesting
the most appropriate measures that should be implemented in a given country.
In this regard, quantitative indicators should not be considered as a competitive
exercise, but as a toolkit that can assist States in reducing the number of children
deprived of liberty. This would require, in the first place, compiling an Atlas of Child
Freedom that will collect major promising practices, including their regional (local)
contexts. Only then, the identified practices can be assigned to the States based
on their individual scores in the Child Freedom Index. The latter should take into
account the following categories of variables:

» Legal framework (e.g. minimum age of criminal responsibility, statutory
regulations regarding maximum periods of administrative detention in the context
of migration, existing non-custodial measures and community-based solutions);

practice (e.g. existing guidelines for personnel of detention facilities, de facto
separation between adults and children as well as girls and boys, the number/
share of children released from detention or subjected to non-custodial measures);

voices of the children (e.g. children’s opinion on the conditions in the detention
facilities, opinion on the treatment by the personnel of these facilities);

number (share) of children deprived of their liberty in each of the thematic
areas analysed in the Global Study.

As the Child Freedom Index should facilitate transfer of promising practices,
it should be driven by the goal of achieving maximum comparability of data
collected in various countries. Thus, the methodology should be flexible enough
to accommodate various standards and approaches in documenting situations of
deprivation of liberty. At the same time, the selection of variables should be driven
by both gravity and availability.
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2. Improving Data Collection and Use for the Best Interests of
the Child

21 Tailor-made Methodologies

The collection of data through the questionnaire revealed a variety of approaches in
documenting situations of deprivation of liberty. For instance, while in some areas a common
measure is daily statistics (e.g. it prevents from multiple recording of the same person
whenever he/she commits an offense), in others it may be misleading (e.g. daily figures do
not capture the transient trends existing in the contexts of migration or armed conflict). Thus,
our estimates should always be interpreted in their unique contexts. Likewise, the reporting
guidelines developed on the international fora as well as national methodologies should be
tailor-made for the particular areas. The adoption of an inadequate methodology may result
in a measurement error leading to erroneous conclusions and wrongfully designed policies.

Capturing the variety of relevant factors and reflecting the complexity of various situations of
deprivation of liberty requires the involvement of professionals from diverse backgrounds,
including at least statisticians, child psychologists and experts in the relevant fields (e.g.
migration officers in the context of migration). Moreover, the engagement of IT experts
is essential for achieving data interoperability® and facilitating access to administrative
datasets. Atthe same time, data collection methodologies should ensure child participation,
in particular from most marginalised groups and children of different ages, abilities and
gender® The CRC-Committee emphasised that children’s views should be elicited in the
development of policies, decision-making as well as design, assessment, implementation,
monitoring and evaluation of programmes.® Last but not least, when designing data
collection processes, States should include a feedback mechanism by which data subjects
and data collectors might report existing shortcomings and suggest improvements (e.g.
small-scale pilot studies).

8 Interoperability is the ability of computer systems or software to exchange and make use of information (definition according to the
Oxford Dictionary). Achieving interoperability require using the same technical standards, definitions, disaggregation of data by same
features etc.

9 Save the Children, Children's participation in the analysis, planning and design of programmes: A guide for Save the Children staff, 2013.
10 CRC-Committee, General comment No. 12 (2009): The right of the child to be heard, CRC/C/GC/12, 20 July 2009, paras. 13, 88 & 126.



Our research has revealed the pressing need to reach a consensus on definitions.
Although such concepts as institutions", disability”, gender identity or ethnicity can
be contested, international human rights law provides some guidance in this matter. In
accordance with General Comment No. 9 of the CRC-Committeg, the definitions should be
broad enough to cover all children who, due to their unique characteristics, may benefit
from special protection and the programmes developed for them.” Achieving better
data comparability facilitates not only comparative research but, most importantly,
identification and implementation of promising practices. At the same time, States should
not limit themselves to establishing an appropriate definition in law, but to ensure that
it is understood and interpreted uniformly by the personnel responsible for collecting
data. For instance, as some studies have revealed, the limitations in data collection may
be related to the lack of adequate training of child welfare workers in identifying children
with disabilities.™

2.2 Data Disaggregation

Due to the limited data collection capacities as well as lack of awareness, children are
usually represented as a homogenous group and States rarely provide disaggregation by
other features than age and sex. At the same time, during the research phase some groups
were found to be particularly vulnerable, e.g. children with disabilities, foreign nationals
or LGBTI children. Lack of properly disaggregated data significantly impedes mitigating,
identifying and counteracting discrimination.”

Analysis of the replies submitted to the Global Study questionnaire revealed that the most
complete and detailed data are recorded for children in the administration of justice and
children living in prison with their caregivers. At the other end of the spectrum, there

11 Cf. Chapter 12 on Children Deprived of Liberty in Institutions (1.2. Terminology and Concepts).

12 The impact of definitions and methodologies on the results obtained is best illustrated by the study conducted on the population of
Syrian refugees in Lebanon. While only 1.4% of UNHCR-registered refugees were recorded as having a ‘disability’, the survey conducted by
the CSOs revealed that 20% of refugees have an ‘impairment. See: Help Age International/Handicap International, ‘Hidden victims of the
Syrian crisis: disabled, injured and older refugees’, 2014, Available at https://reliefweb.int/sites/reliefweb.int/files/resources/Hidden%20
Victims%200f%20the%20Syrian%20Crisis%20April%202014%20-%20Embargoed%2000.01%209April.pdf (accessed 15 September 2019).
Similarly, in the State-party report submitted to the CRC-Committee in 2011, India indicated that the number of children with
disabilities living in the country is between 6 and 30 million and disparities in the aggregate estimates are due to different definitions
used by various actors collecting data. See: CRC-Committee, State-party’s report: India (2011), CRC/C/IND/3-4, Section 3B.3.1, p. 49. For
the definition of ‘disability’ see: Chapter 7 on Children with Disabilities Deprived of Liberty.

13 CRC-Committee, General comment No. 9 (2006): The rights of children with disabilities, CRC/C/GC/9, 27 February 2007, para. 19.

14 Patrick Shannon & Maria Agorastou, ‘Identifying Children with Developmental Disabilities Receiving Child Protection Services: A
National Survey of Child Welfare Administrators), Families in society: the journal of contemporary human services, Vol. 87(3), 2006, pp.
351-357.

15 OHCHR, A Human Rights-Based Approach to Data: Leaving No One Behind in the 2030 Agenda for Sustainable Development, 2018, p. 7.
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were sections devoted to migration, national security and armed conflict. For instance,
regarding migration-related detention as many as 47% of replies lacked disaggregation
by sex and some countries struggled with providing information whether children were
unaccompanied or not.

Interestingly, while Global Study data for the snapshot day was usually disaggregated by
sex, this information was lacking in regards to the annual statistics. This data loss may be
due to the organisational and technical divergences between the systems used by certain
State agencies (e.g. prison authorities) and the national bodies responsible for compiling
yearly statistics (especially in the case of decentralised/federal States). In countries with
strict data protection laws, the reason may be also the deliberate deletion of information
during the archiving processes. Nevertheless, as high-quality data remains necessary for
tracking long-term trends, public authorities should ensure that the legal framework as
well as the technical means in place facilitate official statistics by, inter alia, providing data
disaggregated by the key characteristics.

Data disaggregation is also essential for the monitoring of State compliance with
international human rights law. For this reason, various UN bodies request data
disaggregated by certain features, most frequently by age®, sex/gender” or disability™.
Notwithstanding, to ensure adequate protection of children as well as implementation
of SDG No. 16.2, public authorities should intensify their efforts to collect data on other
relevant features. Due in part to rapid scientific progress, data are playing an ever-
increasing role both in policy-making and decision-making. The UN 2030 Agenda stresses
that ‘quality, accessible, timely and reliable disaggregated data will be needed to help
with the measurement of progress (SGDs) and to ensure that no one is left behind.™ This
statement should apply to all vulnerable groups, in particular children whose lives will be
increasingly co-shaped by data-based solutions such as algorithmic risk assessments used
in sentencing.® Therefore, States should take all appropriate measures to ensure that the
data collected on children taken into any kind of detention are disaggregated at least by

16 CRC-Committee (OPAC), Concluding observations: Saudi Arabia, CRC/C/OPAC/SAU/CO/1, 2018, para. 15; CRC-Committee, Concluding
observations: United Kingdom (2016), CRC/C/GBR/CO/5, para. 77.

17 CERD-Committee, Concluding observations: Canada, CERD/C/CAN/CO/21-23,2017, para. 34; CEDAW-Committee, Concluding observations:
Italy, CEDAW/C/ITA/CO/7, 2017, para. 50.

18 CRC-Committee, Concluding observations: Georgia, CRC/C/GEO/CO/4, 2017, para. 30; CRPD-Committee, Concluding observations:
Argentina, CRPD/C/ARG/CO/1, 2012, para. 30.

19 UN General Assembly, Transforming our world: the 2030 Agenda for Sustainable Development, A/RES/70/1, 25 September 2015, para. 48.

20 Although algorithmic methods have advanced rapidly in recent years, their performance depend primarily on the quality of ‘training’
data. For the discussion on the accuracy and fairness of using risk assessment tools in the juvenile justice see: Richard Berk, ‘Accuracy
and Fairness for Juvenile Justice Risk Assessments’, Journal of Empirical Legal Studies, Vol. 16(1), 2019, pp. 175-194.



age, gender, disability, nationality and cause for detention. One may not forget that the
scope of gathered data should be closely related to the specificity of the area concerned,
e.g. in the context of migration public authorities should, in addition, record information on
the child's migration or displacement status?, whether the child is accompanied by a legal
guardian and so on.

2.3 Data Privacy and Data Protection

Any personal data (in particular biometric data) should be collected and processed in
line with the right to privacy and the principle of confidentiality.”? Any data collection
procedures or further processing (including sharing and granting access to the data) should
be strictly regulated and with proper safeguards in place. In this respect, States should
take all appropriate measures to ensure that the amount of data collected is limited to
the minimum necessary for the specific purpose (so-called data minimisation) and the
retention period does not exceed the legitimate needs.? At the same time, every child
concerned should be adequately informed and able to exercise control over his/her
personal data. Without providing adequate privacy and confidentiality guarantees, certain
categories of information may remain severely underreported, e.g. drug use or disability.®

Until children have the capacity to make fully informed decisions on this matter, parents
or caregivers should be involved in the management of the child’s data. The existence
of a parental (caregiver) bond should not, however, deprive the child of the right not to
disclose certain categories of information about himself or herself to a parent (primary
caregiver) despite disclosing them to the personnel of a detention facility. For instance, in
the Australian state of Victoria, prison staff is responsible for taking all reasonable steps to
ensure that in their interactions with family and friends (e.g,, in the processing of visits), the
information on gender identity of a detainee is not disclosed if the detainee advised s0.?

21 CRC-Committee, Concluding observations: United Kingdom of Great Britain and Northern Ireland, CRC/C/GBR/CO/5, 2016, para. 77(a).
CMW-Committee, Concluding observations: Honduras, CM\W/C/HND/CO/1, 2016, para. 41.

22 OHCHR (2018), op. cit., p. 16. Data privacy refers to the one’s informational self-determination (right to exercise effective control over
one’s personal data), e.g. right to not disclose certain data, right to be informed. The concept of data protection, on the other hand,
refers to the obligations of data collectors/controllers to ensure security of stored data. According to the principle of confidentiality,
the data controller is responsible for the protection against unlawful and/or unauthorised access, disclosure or theft of personal data.

23 UN Development Group, ‘Data Privacy, Ethics and Protection. Guidance Note on Big Data for Achievement of the 2030 Agenda’, 2017, p. 6.

24 For the general challenges in collecting data from prisoners see: Zoltan L. Apa et al., ‘Challenges and strategies for research in prisons’,
Public health nursing, Boston, Vol. 29(5), 2012, pp. 467-72.

25 Corrections Victoria Commissioner, Management of Prisoners who are Trans, Gender Diverse or Intersex, 2019, Available at https://
www.corrections.vic.gov.au/sites/default/files/embridge_cache/emshare/original/public/2019/04/af/aef1f4a78/2.41_mgt_trans%2B-
genderdiverseintersexv8.docx (accessed 15 September 2019).
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Atthe same time, data protection should be balanced with the public’s right to information,
which means that the aggregated and properly anonymised data should be made publicly
accessible to ensure transparency.?® This may sometimes require anonymisation of certain
data, for instance very small numbers that may allow re-identifying an individual as not
many people share the same feature (set of features). Although not a common practice,
several stakeholders provided anonymised data under the Global Study questionnaire by
using less-than operators, e.g. instead of reporting exact number of children in detention, the
number <10 was reported.” Atthe same time, State agencies should ensure thatappropriately
anonymised microdata® is made available to academics, civil society organisations and
other relevant stakeholders to facilitate the development of accountability mechanisms?
such as the World Prison Brief (in the field of administration of justice).®

2.4 Self-ldentification and the Role of Parents (Primary Caregivers)

As legal guardians, parents take decisions on the engagement of children in data collection,
considering their developmental level and informational self-determination. The role of
parents (primary caregivers) is particularly important in situations where the child is unable
to provide comprehensive information due to disability, illiteracy, lack of appropriate
language skills or developmental level.

Nevertheless, data should always be recorded in line with Article 12 of the CRC® and the
principle of self-identification that allows capturing a child’s unique personal identity
characteristics.® This means that whenever possible, information should be obtained
directly from the child. Application of this principle may sometimes require certain flexibility
in data collection procedures, e.g. by providing separate child-friendly questionnaires,
tailoring interview settings to the child’'s age and developmental level as well as providing
adequate training to the interviewers.

26 OHCHR (2018), op. cit., p. 14. As aggregation and anonymisation does not necessarily guarantee adequate privacy protection, datasets
containing personal information need to be thoroughly examined before release into public domain. See: Joseph A. Cannataci, Report
of the Special Rapporteur on the right to privacy (2018), A/73/45712, 17 October 2018, para. 67.

27 Global Study questionnaire: Australia (State reply), Netherlands (State reply).

28 Microdata refers to data on the characteristics of individuals, households or other units collected within the particular survey, census
or research.

29 OHCHR (2018), op. cit., p. 19.

30 Institute for Criminal Policy Research/Birkbeck University of London, World Prison Brief, Available at https://www.prisonstudies.org/
(accessed 15 September 2019).

31 According to Article 12 of the CRC, ‘States Parties shall assure to the child who is capable of forming his or her own views the right to
express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age
and maturity of the child.

32 OHCHR (2018), op. cit., p. 11.
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2.5 Sharing Data and Further Use

Public authorities routinely record administrative data produced by individuals in their
interaction with the State. Although these data are collected for specific purposes (e.g.
registration, record keeping), their potential can be further utilised to increase efficiency of
governmental agencies, inform policy-making and for research purposes. As administrative
data are collected systematically and cover an entire population rather than a sample®,
they are of great value in terms of identifying irregularities and providing comprehensive
knowledge for planning future policies. Moreover, in some cases, administrative records
are the first and sometimes the only source of data, e.g. when registering a newborn
child or registering refugees on the state border. In this context, responsible disclosure of
administrative data is particularly relevant for the public’s right to information.

As the analysis of responses to the Global Study questionnaire revealed, one of the main
challenges is to ensure efficient data flow between various levels of public administration.
For instance, in the section on the administration of justice, some countries provided data
disaggregated by region, while indicating that for each region different categories of data
were missing** Each of these exemptions hindered comparative analysis and increased
the error interval in estimating the number of children deprived of liberty. In order to
ensure that decisions on the national level are made on the basis of complete, timely and
trustworthy data, States should develop both the technical means and legal frameworks
to facilitate data sharing between State institutions as well as with relevant non-State
actors (e.g. international organisations). This can include, among others, adoption of
adequate legislation aiming at harmonisation of data flows between public authorities,
establishing common technical and statistical standards for data collection and storage
(e.g. metadata standards), adoption of guidelines on responsible data sharing (including
data anonymisation) and timely publication of administrative data in open access and
accessible format (e.g. downloadable and readable by commonly used software).

33 Roxanne Connelly, Christopher J. Playford, Vernon Gayle & Chris Dibben, ‘The role of administrative data in the Big Data revolution in
social science research’, Social Science Research, Vol. 59, 2016, pp. 1-12.

34 Global Study Questionnaire, Australia (State Reply), Democratic Republic of Congo (NHRI Reply), Sri Lanka (State Reply).
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At the same time, data sharing should not be interpreted as granting unrestricted access to
information to any interested entity. Ensuring confidentiality of certain categories of data
(e.g. data on health or migration status) is indispensable for obtaining real, trustworthy
information and respecting the dignity and safety of the child. For instance, a child willing
to enter a public education system should not be afraid that the undocumented migration
status will be reported to the immigration authorities and, consequently, lead to detention.®

Data sharing is closely linked to the re-use of data. Data obtained on one occasion may turn
out to be valuable for other purposes, e.g. data on the children placed in drug treatment
institutions may be useful for designing anti-drug policies, developing treatment programmes
for drug-addicted children detained in other types of institutions, training professionals or
simply further research. Although the secondary use of data can deviate from the purpose
of the original data collection, it should be always preceded by ethical assessments and
applied in accordance with the principle of ‘doing no harm’ * The data should not be re-used
for purposes that adversely affect human rights such as the cooperation of public health
administration and immigration enforcement (e.g. as in the case of the United Kingdom?).

Data sharing is a culmination of a simplified data cycle (see Figure 2) that will become
increasingly important in the digital era. The ease with which data can now be recorded,
stored and transferred means that the data collection should not be perceived as a record-
keeping exercise for internal purposes of particular agencies, but as an element of a
national data ecosystem, in which common efforts of various actors lead to better policy-
making, monitoring of existing policies and responsiveness of State agencies. At the same
time, reaching the end of the data cycle by sharing information means that other actors
enter their own cycle, starting from phase Il (data storage) or phase Il (data analysis) and
are therefore required to fulfil relevant obligations.

35 CMW-Committee, Concluding observations: Mexico, CMW/C/MEX/CO/3, 2017, para. 54.
36 OHCHR (2018), op. cit., p. 11.

37 Anna Sexton, Elizabeth Shepherd, Oliver Duke-Williams & Alexandra Eveleigh, ‘A balance of trust in the use of Government
administrative data’, Archival Science, Vol. 17(4), 2017, pp. 305-330.



State Obligations at every Stage of the Data Cycle

ENSURING SELF-IDENTIFICATION
AND CHILD PARTICIPATION

ENSURING PRIVACY

DISAGGREGATION BY
RELEVANT FEATURES

USE OF COMMON TECHNICAL
AND STATISTICAL STANDARDS

COOPERATION BETWEEN STATE
INSTITUTIONS (IN LINE WITH THE
'DO NO HARM' PRINCIPLE)

SHARING DETAILED DATASETS
WITH CSOs AND ACADEMIA

SHARING WITH GENERAL PUBLIC
IN AN ACCESSIBLE FORMAT

ENSURING SECURITY AND
CONFIDENTIALITY

REGULAR VALIDATION
FOR QUALITY PURPOSES

EMPOWERING INDIVIDUALS TO
EXERCISE CONTROL OVER THEIR
PERSONAL INFORMATION

PROVIDING APPROPRIATE
TRAINING TO PROFESSIONALS
WORKING WITH DATA

INVOLVEMENT OF
PROFESSIONALS FROM DIVERSE
BACKGROUNDS

ENSURING COMPLIANCE WITH
ETHICAL GUIDELINES
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3. Model for Acquiring and Utilising Data

Data collection under the Global Study questionnaire revealed significant difficulties in
acquiring quantitative data. These were related either to the insufficient coordination
or cooperation between relevant State institutions or to the unavailability of data® It is
recommended that data collection systems are strengthened in all thematic areas covered
by the Global Study. However, in some cases States may have to prioritise selected domains,
either because of particularly low data collection capabilities or existing legal and technical
barriers in accessing, sharing or releasing data. In this respect, the Global Study serves as a
‘litmus test’ to determine areas of concern. Once these have been identified, States should:
1) adopt appropriate regulatory framework, 2) allocate adequate resources and 3) raise
awareness about the data quality in certain areas.

3.1 Regulatory Framework

Acquiring high quality data requires adoption of a regulatory framework that strikes the
right balance between the Government’'s need to collect and utilise information with the
rights of individuals, primarily their right to receive, seek and impart information as well
as their right to privacy. Only by empowering individuals to exercise their informational
self-determination, can public authorities ensure respect for human rights and build
trust in the use of public data. In this regard, the legal framework should specify the
rights of data subjects as well as available legal remedies and safeguards. At the same
time, legal framework should facilitate public release of data generated or acquired by
State agencies.

A well-defined regulatory framework is equally important for enhancing legal certainty
regarding the scope and conditions under which information can be collected by and
shared between various State agencies (ensuring adequate data security). A dense web
of inconsistent legislative requirements (in developed countries) or lack of adequate
regulations and procedures (in less-developed countries) creates significant uncertainty
about the availability and accessibility of administrative records. To overcome this barrier,
States might develop an accreditation system that would facilitate data sharing between
the institutions that meet certain criteria, most importantly utilise these data for public

38 For instance: UN Global Study Questionnaire, Tuvalu (State reply) indicated explicitly that many of the institutions did not have proper
records of data, therefore the Government was unable to provide information on the number of children in various detention settings.



interest and secure the acquired information from unauthorised access.®* This would allow
for the identification of areas in which data are lacking as well as the indication of specific
categories of information needed for policy-makers and assign data collection tasks to the
most appropriate agencies.

Data sharing in the area of children’s rights can be further facilitated by maintaining
national focal points that have been successfully established for the purpose of the Global
Study in as many as 50 States. These can coordinate and distribute cross-sectional data
collection tasks to the relevant agencies. The need for ensuring effective intersectional
cooperation has been recently addressed by the CRC-Committee, in particular data-sharing
between child protection services, the police and the justice system.*

3.2 Allocation of Adequate Resources

Ensuring long-term sustainability of data collection requires provision of adequate financial
resources. These should be utilised for the development of infrastructure, in particular ICT
infrastructure (e.g. computer systems and software). Although existing technical capacities
allow for efficient merging of large datasets to inform policy-making, low level of data
digitalisation as well as low interoperability of public data remain serious obstacles in
utilising their full potential.”

Adequate resources should also be allocated for capacity building among professionals
who are data collectors and data users (see Figure 3). Capacity building policies should
comprehensively address various data-related activities, in particular designing
methodologies of data collection (e.g. designing forms and questionnaires), obtaining data
from children (e.g. psychological skills) as well as development of analytical and writing
skills among professionals responsible for drafting policy papers. Furthermore, adequate
resources should be allocated for building competencies for intersectional statistical
tasks such as large-scale survey on children deprived of liberty in various settings.

39 The establishment of an accreditation system for the purpose of sharing data between public institutions is among the proposals for
the new Data Sharing and Release Bill in Australia. See: Australian Government (Department of the Prime Minister and Cabinet), ‘New
Australian Government Data Sharing and Release Legislation. Issues Paper for Consultation’, 4 July 2018, p. 8. Available at https://www.
pmc.gov.au/sites/default/files/publications/australian-government-data-sharing-release-legislation_issues-paper.pdf (accessed 15
September 2019).

40 CRC-Committee, Concluding observations: Serbia, CRC/C/SRB/CO/2-3, 2017, para. 33(f); CRC-Committee, Concluding observations:
Malawi, CRC/C/MWI/CO/3-5, 2017, para. 9(b); CRC-Committee, Concluding observations: Bulgaria, CRC/C/BGR/CO/3-5, 2016, para. 28;
CRC-Committee, Concluding observations: Nauru, CRC/C/NRU/CO/1, 2016, para. 31(d).

41 Administrative data are characterised as having a relatively large number of observations (cases), but a limited number of variables
that describe factors influencing certain phenomena. This makes administrative records a useful auxiliary source, but insufficient to
be the main source of knowledge for policy-makers. See: Roxanne Connelly et al. (2016), op. cit.
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Different Actors in the Data Cycle
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Strengtheninginstitutional data collection and analysis capacity is frequently recommended
under various UN mechanisms. Moreover, noting the limited resources available, treaty-
based bodies encourage States to seek technical cooperation from the relevant UN
agencies.”” Some Governments, in particular from the Pacific region, took the opportunity
to cooperate with UNICEF when compiling data for the Global Study questionnaire and
managed to submit exhaustive information.” Such cooperation should be further developed
within the framework of the Child Freedom Index.

42 CEDAW-Committee, Concluding observations: Guatemala, CEDAW/C/GTM/CO/8-9, 2017, para. 49. CMW-Committee, Concluding
observations: Indonesia, CMW/C/IDN/CO/1, 2017, para. 19; Human Rights Council, Report of the Special Rapporteur on the rights of
persons with disabilities on her visit to the Democratic People’s Republic of Korea, A/HRC/37/56/Add.1, 2017, para. 91(a).

43 Global Study Questionnaire, Kiribati (State Reply), Tuvalu (State Reply), Palau (State Reply). Further 12 countries from the Pacific and
Southeast Asia undertook such cooperation, but did not manage to provide validated responses in time allowing for examination.



3.3 Raising Awareness

Allocation of resources on data collection systems should be intertwined with raising
awareness among professionals of the value of administrative data, including data sharing.
Even when an appropriate legal framework is in place, State agencies might adopt their own
policies that restrict access to administrative records — usually due to confidentiality, public
safety or national security concerns.** Thus, raising awareness in public administration
circles should aim at achieving better understanding that sharing data and maintaining
the highest standards of data confidentiality are not mutually exclusive. At the same time,
policies should be aiming at instilling a culture of information stewardship rather than
information ownership.*

Awareness-raising efforts should address the need for releasing administrative data
into the public domain (so-called Open Data).“® Although release of datasets containing
personal information, even when data are anonymised, remains questionable in the context
of privacy protection®, States should release data about the performance of relevant State
agencies - child justice authorities, social welfare institutions and migration authorities
(e.g. number of children residing in State-run or State-authorised institutions). In addition,
States should engage in proactive dissemination of information on the performance of
these agencies and facilitate access to administrative records by designing user-friendly
data platforms.

Last but not least, the threefold framework described above should be implemented in line
with the principle of child participation. This requires that children’s voices are taken into
account at every stage of designing data collection mechanisms - during the consultations
within legislative procedures, when allocating resources, designing tools for officers
responsible for data collection and analysing data on children. In the following section of
the Study, the perspectives of children are incorporated into a chapter dedicated to their
perceptions of detention — an aspect frequently overlooked in the process of designing
data collection frameworks.*® Similarly, the section also points to the lack of clear data sets
and administrative records with regard to the disability, gender and health implications
faced by children deprived of liberty.*

44 Tung-Mou Yang & Terrence A. Maxwell, ‘Information-sharing in public organizations: A literature review of interpersonal, intra-
organizational and inter-organizational success factors', Government Information Quarterly, Vol. 28(2), 2011, pp. 164-175.

45 Ibid.

46 Joseph A. Cannataci, Report of the Special Rapporteur on the right to privacy, A/72/43103, 19 October 2017, paras. 77-87.
47 Joseph A. Cannataci, Report of the Special Rapporteur on the right to privacy, A/73/45712, 17 October 2018, para. 67.

48 See Chapter 5 on Views and Perspectives of Children Deprived of Liberty.

49 See also Chapters 6,7 & 8.
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1. Scope of the Right to Personal Liberty

The right to personal liberty is one of the oldest human rights. The term ‘personal liberty’
is often confused with ‘liberty’ or ‘freedom’ in a much broader sense, including freedom
of movement, expression, religion or the liberal freedom to do whatever one likes as long
as one does not interfere with the freedom of others. The concept of ‘personal liberty’,
however, actually relates to a very specific aspect of human freedom, namely the freedom
of bodily movement in the narrowest sense." An interference with personal liberty results
only from the forceful detention of a person at a certain, narrowly bounded location, such
as a prison or other detention facility. A person is deprived of personal liberty if he or she
is confined to such a narrowly bounded location, which he or she cannot leave at will. Less
grievous restrictions on freedom of bodily movement, such as limitations on domicile or
residency, confinement to a certain region of a country, banishment to an island, exile or
expulsion do not fall within the scope of the right to personal liberty, but instead interfere
with the broader right to freedom of movement? It follows that the distinction between
deprivation of liberty and limitation of movement is ‘merely one of degree or intensity,
and not one of nature or substance’? Criteria which play a role in distinguishing whether
a certain restriction of freedom of movement reaches the level of interfering also with the
right to personal liberty include the type and place where a person is held, the degree of
supervision, the extent of isolation and the availability of social contacts.*

The right to personal liberty is not an absolute right. On the contrary, all societies use
deprivation of liberty as a punishment for serious crimes or as a measure to maintain public
order, morals, health or security. With the gradual displacement of other traditional forms
of punishment, such as corporal or capital punishment, hard labour, banishment, shame
sanctions or depriving perpetrators of certain civil and political rights, imprisonment has
even gained significance in the administration of criminal justice over the last centuries.
Article 5 of the European Convention on Human Rights (ECHR) of 1950 contains an
exhaustive list of lawful forms of deprivation of personal liberty, such as imprisonment
after conviction by a competent court, pre-trial detention, the detention of a minor for the
purpose of educational supervision, the detention of persons for the prevention of the
spreading of infectious diseases, the detention of persons of ‘unsound mind’, of alcoholics,

1 See Manfred Nowak, U.N. Covenant on Civil and Political Rights - CCPR Commentary, 2nd ed., N.P. Engel Publisher, Kehl/Strasbourg/
Arlington, 2005, p. 160.

2 Onthe ‘gradual difference between deprivation of liberty and limitation of liberty of movement’ see, e.g. Ton Liefaard, ‘Deprivation of
Liberty of Children’, Ursula Kilkelly & Ton Liefaard (eds.), International Human Rights of Children, Singapore, Springer Publisher, 2018,
pp. 321 & 324 ff. with further references.

3 Seee.g.therich case law of the European Court of Human Rights since the well-known case of Guzzardi v. Italy, No. 7367/76, 6 November
1980, para. 93.

4 Cf. Liefaard (2018), op. cit., p. 326 with reference to the jurisprudence of the European Court of Human Rights.
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drug addicts, vagrants or irregular migrants. Article 9 of the International Covenant on Civil
and Political Rights (ICCPR) of 1966 does not, however, contain a similar list of lawful forms
of deprivation of liberty, but prohibits arbitrary and unlawful arrest and detention, thereby
leaving States with a fairly broad discretionary power to define in their laws cases in which
persons may be deprived of their right to personal liberty. The UN Human Rights Committee
made it clear from the outset that Article 9 ICCPR ‘is applicable to all deprivations of liberty,
whether in criminal cases or in other cases such as, for example, mental illness, vagrancy,
drug addiction, educational purposes, immigration control, etc.® Similar provisions in other
general regional human rights treaties, such as Article 7 of the American Convention on
Human Rights (ACHR) of 1969, Article 6 of the African Charter on Human and Peoples’
Rights of 1981 or Article 14 of the Arab Charter on Human Rights of 2004 follow in this
respect the model of Article 9 ICCPR. It goes without saying that these provisions of general
international human rights law apply equally to children.

RATIFIED TREATIES
.-
012345

Source: African Union, Council of Europe, League of Arab States, OHCHR, Organisation of Amercian States

5 UN Human Rights Committee, General Comment 8/16, 27 July 1982, para. 1.
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2. The Concept of Deprivation of Liberty

Despite certain ambiguities during the drafting of Article 9 ICCPR, a careful interpretation in
light of the object and purpose of the Covenant leads to the conclusion that this provision
does not recognise any other form of deprivation of liberty beyond the two terms ‘arrest
and detention'® The term ‘arrest’ refers to the act of depriving personal liberty and generally
covers the period up to the point where the person is brought before the competent
authority” The word ‘detention’ refers to the state of deprivation of liberty, regardless
of whether this follows from an arrest (police custody, pre-trial detention), a conviction
(imprisonment), kidnapping or some other act? That the term ‘detention’ covers all forms
of deprivation of liberty, both in the context of the administration of criminal justice and
beyond, is also confirmed by the use of this term in Article 5 ECHR for the holding of minors,
vagrants, drug addicts, migrants or persons in medical quarantine or by the definition of
the mandate of the UN Working Group on Arbitrary Detention.®

The Optional Protocol to the UN Convention against Torture (OPCAT) of 2002 establishes a
system of regular visits undertaken by independent international and national bodies (the
UN Subcommittee for the Prevention of Torture = SPT and national preventive mechanisms
= NPMs) to places where people are deprived of liberty. Article 4 OPCAT requires every
State party to allow visits ‘to any place under its jurisdiction and control where persons
are or may be deprived of their liberty, either by virtue of an order given by a public
authority or at its instigation or with its consent or acquiescence (hereinafter referred to
as places of detention). 'This provision as well as the practice of the SPT and NPMs confirm
that the term ‘places of detention’ covers all places where a person may be deprived of
liberty, such as prisons, police lock-ups, pre-trial detention centres, military prisons, social
care institutions, foster homes, institutions for persons with disabilities or for persons
addicted to drugs or alcohol, orphanages, children homes, institutions for the educational
supervision of children, care homes, old peoples’ homes, institutions for palliative care,

6 See Nowak (2005), op. cit., pp. 167 ff.
7 See: UN General Assembly, Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, A/

RES/43/137, 9 December 1988, which defines ‘arrest’ as ‘the act of apprehending a person for the alleged commitment of an offense or
by the action of an authority’.

8 Cf. Nowak (2005), op. cit., p. 169.

9 See: UN Commission on Human Rights, Question of Arbitrary Detention, RES/1991/42, 5 March 1991; UN Commission on Human Rights,
Question of Arbitrary Detention, RES/1997/50, 15 April 1997. See also more generally the practice of the UN Working Group on Arbitrary
Detention.



psychiatric hospitals, mental health centres, migration detention centres etc.”® The Global
Study on Children Deprived of Liberty follows this broad definition of the term ‘detention,
which covers all forms of deprivation of liberty. This is also in line with Article 11(b) of the
‘Havana Rules’, which defines the term ‘deprivation of liberty' as ‘any form of detention or
imprisonment or the placement of a person in a public or private custodial setting, from
which this person is not permitted to leave at will, by order of any judicial, administrative
or other public authority’™ The Inter-American Commission of Human Rights defines
deprivation of liberty as ‘any form of detention, imprisonment, institutionalisation, or
custody of a person in a public or private institution which that person is not permitted to
leave at will, by order of or under de facto control of a judicial, administrative or any other
authority, for reason of humanitarian assistance, treatment, guardianship, protection, or
because of crimes or legal offences’”

10 Cf. Stefanie Krisper, ‘Article 4 OPCAT’, Moritz Birk, Giuliana Molina & Manfred Nowak (eds.), Convention against Torture - CAT Commentary,
2nd ed., Oxford, Oxford University Press, 2019 (in print).

11 UN General Assembly, United Nations Rules for the Protection of Juveniles Deprived of their Liberty, A/RES/45/113, 2 April 1991. See also
the respective definition of ‘deprivation of liberty’ in: UN General Assembly, United Nations Model Strategies and Practical Measures
on the Elimination of Violence against Children in the Field of Crime Prevention and Criminal Justice, A/C.3/69/L.5, 25 September 2014,
para. 6(h). According to Rule 21(5) of the European Rules for Juvenile Offenders of 5 November 2008 (CM/Rec(2008)11), ‘deprivation of
liberty’ means ‘any form of placement in an institution by decision of a judicial or administrative authority, from which the juvenile is
not permitted to leave at will.

12 Inter-American Commission on Human Rights, Report on the human rights of persons deprived of liberty in the Americas,
Washington, 2011.
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International and Regional Legal Instruments
Protecting the Right to Personal Liberty

YEAROF LEGAL INSTRUMENTS
ADOPTION

1950 EUROPEAN CONVENTION ON HUMAN RIGHTS

1966 INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS
1969 AMERICAN CONVENTION ON HUMAN RIGHTS
1981 AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS

1985 UN STANDARD MINIMUM RULES FOR THE
ADMINISTRATION OF JUVENILE JUSTICE ('BEIJING RULES')

1988 BODY OF PRINCIPLES FOR THE PROTECTION OF ALL PERSONS
UNDER ANY FORM OF DETENTION OR IMPRISONMENT

CONVENTION ON THE RIGHTS OF THE CHILD

AFRICAN CHARTER ON THE RIGHTS AND WELFARE OF THE CHILD

1990 UN RULES FOR THE PROTECTION OF JUVENILES
DEPRIVED OF LIBERTY ("HAVANA RULES')

1990 UN GUIDELINES FOR THE PREVENTION OF
JUVENILE DELINQUENCY ('RIYADH GUIDELINES')

1991 UN STANDARD MINIMUM RULES FOR
NON-CUSTODIAL MEASURES (‘TOKYO RULES’)

1997 GUIDELINES FOR ACTION ON CHILDREN IN THE
CRIMINAL JUSTICE SYSTEM ('VIENNA GUIDELINES')

OPTIONAL PROTOCOL TO THE UN CONVENTION AGAINST TORTURE
ARAB CHARTER ON HUMAN RIGHTS

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

2009 UN GUIDELINES FOR THE ALTERNATIVE CARE OF CHILDREN

2015 UN STANDARD MINIMUM RULES FOR THE
TREATMENT OF PRISONERS ('NELSON MANDELA RULES')

SOFT LAW

HARD LAW



3. Deprivation of Liberty of Children

Article 37 of the Convention on the Rights of the Child (CRC) combines aspects of the right
to life, the right to personal integrity and dignity and the right to personal liberty in one
provision. Article 37(a) prohibits torture and other forms of ill-treatment, capital punishment
and life imprisonment without possibility of release. Article 37(b) prohibits unlawful or
arbitrary deprivation of personal liberty of children. Article 37(c) defines minimum conditions
of detention in line with the right to humanity and respect for the inherent dignity of the
human person, and Article 37(d) provides every child deprived of liberty with the right to legal
assistance in order to challenge the legality of the deprivation of liberty. In the ICCPR, these
rights are covered in different provisions, namely Articles 6, 7, 9 and 10.

While Article 9 ICCPR only prohibits unlawful and arbitrary arrest and detention, Article 37(b)
CRCgoes an important step further: ‘The arrest, detention orimprisonment of a child shall be in
conformity with the law and shall be used only as a measure of last resort and for the shortest
appropriate period of time! Although there are certain indications in the drafting history of
this provision that the terms ‘arrest, detention or imprisonment’ were meant to be ‘applicable
only in the context of juvenile justice,® the ordinary meaning of this provision, the context in
Article 37 and the object and purpose of the treaty in the sense of Article 31(1) of the Vienna
Convention on the Law of Treaties leave no doubt that these terms are used in line with their
meaning in international human rights law, as outlined above." Only the term ‘imprisonment’
is restricted to the administration of criminal justice and refers exclusively to detention after
conviction by a criminal court.® However, ‘arrest’ means any act of apprehension of a child
by any public authority for any purpose, and ‘detention’ is used in the broad sense outlined
above, namely covering all forms of deprivation of liberty.® Finally, the term ‘child” means
every human being below the age of eighteen years, as defined in Article 1 CRC.

13 See, e.g, Eva Manco, ‘Detention of the Child in the Light of International Law - A Commentary on Article 37 of the United Nation
Convention on the Rights of the Child’, 7 Amsterdam Law Forum, ALF, 2015, pp. 55, 58 ff& 62 (note p. 68 with further references). For the
drafting history of this provision see, e.g., Sharon Detrick (ed.), The United Nations Convention on the Right of the Child: A Guide to the
‘TravauxPréparatoires, Dordrecht, MartinusNijhoff Publishers, 1992, p. 477; Geraldine Van Bueren, The International Law on the Rights
of the Child, Dordrecht, Kluwer Academic Publishers, 1995, pp. 209 & 214.

14 Cf.in this respect e.g. Liefaard (2018) op. cit., p. 329: ‘More than a quarter of a century later, the protection of children deprived of liberty
has clearly moved beyond the context of juvenile justice’.

15 Cf. UN Body of Principles (1988), op. cit., for the definition according to which ‘imprisoned person’ means ‘any person deprived of
personal liberty as result of conviction for an offence’.

16 See: William Schabas & Helmut Sax, ‘Artice 37 - Prohibition of Torture, Prohibition of Death Penalty and Life Imprisonment and the
Deprivation of Liberty’, André Alen, Johan van de Lanotte, Eugen Verhellen, Fiona Ang, Eva Berghmans & MiekeVerheyde (eds.), A
Commentary on the United Nations Convention on the Rights of the Child, Leiden/Boston, MartinusNijhoff Publishers, 2006, pp. 35, 59
ff& 84 ff with reference to the practice of the UN Committee on the Rights of the Child. See also Liefaard (2018), op. cit., 8 ff.
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The African Charter on the Rights and Welfare of the Child of 1990 does not contain a special
provision on the right of children to personal liberty. Article 30 specifies, however, that ‘a
mother shall not be imprisoned with her child” and requires States parties to ‘ensure that
a non-custodial sentence will always be first considered when sentencing such mothers’”

For the purpose of the Global Study on Children Deprived of Liberty, the UN Task Force and
the NGO Panel decided from the outset to structure the Study according to the following six
situations of deprivation of liberty:

 Children deprived of liberty in the context of the administration of justice
« Children living with their primary caregivers in prison

« Children deprived of liberty for migration-related reasons

« Children deprived of liberty in institutions

« Children deprived of liberty in the context of armed conflict

 Children deprived of liberty in the context of national security.

This means that the Global Study deals with settings of deprivation of liberty for which
the State bears direct or indirect responsibility. If children are, for example deprived by
their parents of liberty in private homes or by criminal gangs in the context of trafficking
of children, these situations will not be covered by the Global Study. If parents place their
children, however, in any form of institution, whether State-owned or private, this falls
under the term ‘deprivation of liberty, as also private institutions must be under some
control of State authority. Contrary to the earlier jurisprudence of the European Court of
Human Rights,® it is today beyond doubt that the subjective element, namely the possible
consent of the parents or the child is not relevant in defining whether a child is deprived
of liberty or not.”

17 See in this respect Chapter 10 on Children Deprived of Liberty with their Primary Caregivers.

18 See: European Court of Human Rights, Nielsen v. Denmark, No. 10929/84, 28 November 1988, which ruled that a child’s placement in an
institution by the parents would not amount to deprivation of liberty. This judgment was strongly criticised, e.g., by Van Bueren (1995), op.
cit., pp. 212 ff,; Ursula Kilkelly, The Child and the European Convention on Human Rights, Aldershot, Ashgate Publishers, 1999, pp. 35 ff.

19 Cf. Liefaard (2018), op. cit., pp. 326 f.



4. Ensuring Deprivation of Liberty as a Measure of Last Resort
and for the Shortest Appropriate Period of Time

As with all human rights, restrictions of their enjoyment are only permissible if provided
for in an explicit provision of domestic law (principle of legality or lawfulness) and as
an exceptional measure in accordance with the principles of proportionality and non-
discrimination (principle of non-arbitrariness). The prohibition of arbitrary deprivation of
liberty means that any arrest and detention of human beings must not be manifestly non-
proportional, unjust or unpredictable, and the specific manner in which an arrest is made
must not be discriminatory.?® Certain provisions of general human rights law go beyond the
requirements of lawfulness and non-arbitrariness and prescribe, for example, that police
custody shall only last for a very short period of time (usually not longer than 48 hours) and
pre-trial detention ‘shall not be the general rule’”

Article 37(b) CRC clearly goes beyond these general limitations on the right to personal
liberty by prescribing that arrest, detention or imprisonment of a child ‘shall be used only
as a measure of last resort and for the shortest appropriate period of time’ This means
that children should in principle not be deprived of liberty, and if really necessary in light
of the specific circumstances of the case only for a short period of time, and that States
are required to apply non-custodial measures when dealing with children. In the context of
the administration of justice, Article 40(4) CRC provides that a ‘variety of dispositions, such
as care guidance and supervision orders; counselling; probation; foster care; education
and vocational training programmes and other alternatives to institutional care shall be
available to ensure that children are dealt with in a manner appropriate to their well-being
and proportionate both to their circumstances and the offence’? With this comprehensive
list of non-custodial measures, the CRC clearly indicates that children in conflict with the
law should, in principle, be dealt with outside the criminal justice system by means of
transferral to the child welfare system or similar non-custodial alternatives.? The rule that
children in principle shall not be deprived of liberty goes beyond the context of child justice
and applies to all situations in which children are at risk of being detained, including in the
child welfare system and when children are placed in institutions.

20 Cf. Nowak (2005), op. cit., p. 173.
21 Cf. Article 9(3) ICCPR.

22 See also: UN General Assembly, United Nations Standard Minimum Rules for the Administration of Juvenile justice (‘Beijing Rules’),
A/RES/40/, 29 November 1985, above all Rule 11 (Diversion). See further: UN General Assembly, United Nations Guidelines for the
Prevention of Juvenile Delinquency (‘Riyadh Guidelines’), A/RES/45/112, 14 December 1990; and UN General Assembly, United Nations
Standard Minimum Rules for Non-custodial Measures (‘Tokyo Rules’), A/RES/45/110, 2 April 1991.

23 See: Barry Goldson, ‘Child Imprisonment: A Case for Abolition’, Youth Justice, Vol. 5(2), 2005, p. 77; Schabas & Sax (2006), op. cit., pp. 81
ff; Ton Liefaard, Deprivation of Liberty of Children in Light of International Human Rights Law and Standards, Antwerp/Oxford/Portland,
Intersentia Publishing, 2008; Ursula Kilkelly, Louise Forde & Deirdre Malone, Alternatives to Detention for Juvenile Offenders: Manual for
Good Practices in Europe, International Juvenile Justice Observatory, Brussels, 2016; Liefaard (2018), op. cit., p. 330. See further Chapter
9 on the administration of justice.
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In the context of immigration control, the UN Committees on the Rights of the Child and
on the Rights of Migrant Workers and their Families, in a recent joint General Comment,
have taken the strong position that children shall never be deprived of liberty solely
on the basis of their or their parents’ migration status. They held that ‘the possibility of
detaining children as a measure of last resort, which may apply in other contexts such as
child criminal justice, is not applicable in immigration proceedings as it would conflict
with the principle of the best interests of the child and the right to development' The
Committees, therefore, concluded that ‘child and family immigration detention should be
prohibited by law and its abolishment ensured in policy and practice. Resources dedicated
to detention should be diverted to non-custodial solutions carried out by competent child
protection actors engaging with the child and, where applicable, his or her family’? From a
legal point of view, this joint General Comment seems to indicate that the principle of last
resort in Article 37(b) CRC is considered too low a standard and therefore ‘not applicable in
immigration proceedings’. This would contradict the legal interpretation of this provision as
developed above, namely that Article 37(b) CRC applies to all forms of deprivation of liberty.
The position of the two UN treaty bodies reflected in their joint General Comment seems to
suggest that there is an international trend to move beyond the Article 37(b) standard as far
as immigration detention of children is concerned. However, the legal status of this position
is still unclear. In our opinion, the principle of the best interests of the child in Article 3
CRC is not in conflict with the principle of last resort in Article 37(b), but both principles
reinforce each other?

Similarly difficult legal questions arise when indigenous children, orphans, children living
in the streets, children with disabilities, behavioural difficulties, addictions, for ‘anti-social
behaviour’ or for any other reasons are placed in institutions? As the Human Rights
Committee has stressed, children placed in institutions are de facto deprived of liberty, as
they are not allowed to leave these institutions at their free will.?® With respect to children

24 Cf. Joint General Comment No. 4 of the Committee on the Protection of the Rights of all Migrant Workers and their Families and No. 23
of the Committee on the Rights of the Child on State obligations regarding the human rights of children in the context of international
migration in countries of origin, transit, destination and return, CMW/C/GC/4-CRC/CGC/23, 16 November 2017, para. 10.

25 1bid., para. 12.

26 Cf. Chapter 9 on the Administration of Justice; See also Liefaard (2018), op. cit., p. 332: here Liefaard comments the above referenced
joint General Comment as follows: ‘One could indeed question whether deprivation of liberty is in the best interests of the child.
However, neither the CRC nor the other standards of international human rights law prohibit immigration detention’. See also the
critical analysis of Ciara M. Smyth, ‘Toward a complete prohibition on the immigration detention of children’, Human Rights Law Review,
Vol. 19, 2019, pp. 1-36.

27 Cf. Schabas & Sax (2006), op. cit., pp. 81 ff.; Manco (2015), op. cit., pp. 62 ff.; Van Bueren (1995), op. cit.; Liefaard (2018), op. cit., pp. 329 ff.

28 Human Rights Committee, General Comment 35 of 2014, CCPR/C/GC/35, para.62, according to which any ‘placement of a child in
institutional care amounts to deprivation of liberty within the meaning of article 9'.



with disabilities, Article 14(1)(b) of the Convention on the Rights of Persons with Disabilities
of 2006 provides that ‘the existence of a disability shall in no case justify a deprivation of
liberty’. In the case of children with disabilities, who are often placed in special institutions,
this strict prohibition of any disability-based detention needs to be interpreted together
with the principle of the best interests of the child in Article 3(1) CRC and the principle of
last resort in Article 37(b) CRC. The UN Guidelines for the Alternative Care of Children of 2010
call for an ‘overall deinstitutionalization strategy’ and emphasise the family as the ‘natural
environment for the growth, well-being and protection of children'?® This approach finds
support in Article 20 CRC. As a consequence, ‘efforts should primarily be directed to enabling
the child to remain in or return to the care of his/her parents and, when appropriate, other
close family members. The State should ensure that families have access to forms of support
in the caregiving role.*®

Pregnant women or mothers with infants should, in principle, not be sentenced to
imprisonment so that they can take care of their young children outside of a prison. In
this respect Article 30(a) of the African Charter on the Rights and Welfare of the Child
of 1990 requires States parties to ensure that a non-custodial sentence will always be
first considered when sentencing such mothers. However, Article 30(d) goes even a step
further and imposes an obligation on States parties to ‘ensure that a mother shall not be
imprisoned with her child’ This raises again highly difficult questions of interpretation. In
our opinion, a more careful balancing of different interests of the mother (or other primary
caregivers) and the child need to be taken into account. If the imprisonment of the primary
caregiver is unavoidable, children shall only be permitted to stay with their incarcerated
mother (or other caregiver) if there are no alternatives and if this is in the best interest of
the child as stipulated in Article 3 CRC.

In other words, children shall only be detained if all other non-custodial measures have
failed or are expected to fail. The test of whether deprivation of liberty as an absolutely
exceptional measure is permissible under Articles 3 and 37(b) CRC must be applied on
a case-by-case basis and might lead to different results with respect to the different
situations of deprivation of liberty outlined above. While detention of migrant or refugee
children is never permissible and children should, in principle, not be deprived of liberty
in institutions, there might be cases in the context of armed conflict, the administration
of justice or in the context of national security where no suitable alternative measures are
available. Nevertheless, even in such truly exceptional cases, detention must be restricted

29 UN General Assembly, UN Guidelines for the Alternative Care of Children, A/RES/64/142, 24 February 2010, paras. 3 & 23.
30 Ibid., para. 3.
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to the shortest appropriate period of time The different chapters of the Global Study
provide a detailed legal analysis of the principles of ‘measure of last resort’ and ‘shortest
appropriate period of time’ in their respective contexts.

In its recently adopted General Comment No. 24 relating to the administration of child
justice, the CRC-Committee has specified certain time limits.> For instance, it recommends
to States Parties that no child in conflict with the law below the age of 16 years should
be deprived of liberty; police custody should never be longer than 24 hours and pre-
trial detention should not last longer than 30 days.** However, the Committee has not yet
specified a maximum duration of imprisonment of children after conviction by a criminal
court. Article 37(a) only prohibits life imprisonment without possibility of release, although
the CRC-Committee has observed that life imprisonment with the possibility of release
can be regarded on strained terms with the objectives of child justice in Article 40(1) and
the best interests of the child in Article 3(1) CRC.3* In view of the negative consequences of
imprisonment for the health and development of children, the Global Study will therefore
aim at specifying what ‘shortest appropriate period of time’ means for the imprisonment of
children who have committed serious and violent crimes.

31 Cf. ‘Havana Rules) op. cit., Rule 2: stating that deprivation of liberty of a child ‘should be a disposition of last resort and for the
minimum necessary period and should be limited to exceptional cases. On the meaning of the shortest appropriate period of time,
which is not necessarily the same as the shortest possible period of time, see Liefaard (2008), op. cit., p. 12.

32 CRC-Committee, General Comment No. 24 (2019), replacing General Comment No. 10 (2007): Children’s rights in juvenile justice, CRC/C/
GC/24,2019.

33 Cf. ‘Beijing Rules’, op. cit., Rule 13: providing that detention pending trial shall be used only for the ‘shortest possible period of
time’ and that, whenever possible, ‘detention pending trial shall be replaced by alternative measures, such as close supervision,
intensive care or placement with a family or in an educational setting or home’. Cf. ‘Havana Rules’, op. cit., Rule 17: ‘Detention before
trial shall be avoided to the extent possible and limited to exceptional circumstances. Therefore, all efforts shall be made to apply
alternative measures!

34 See CRC-Committee, General Comment No. 10 (2007): Children’s Rights in Juvenile Justice, CRC/C/GC/10, 25 April 2007, para. 77.



5. Conditions of Detention in Line with the Right
to Human Dignity

Deprivation of liberty does not mean deprivation of liberties.®® In other words: When
deprived of their right to personal liberty, human beings shall, in principle, keep all other
human rights and shall be enabled by State authorities, as far as possible, to exercise these
rights in detention.® This doctrine of minimal limitations applies in even stronger terms to
children who are still in their formative stage. When State authorities decide, as a measure
of last resort, to detain children, they have the positive obligation to ensure that these
children can in fact enjoy all other rights enshrined in the CRC.

Article 10(1) ICCPR provides that all persons deprived of liberty shall be treated with humanity
and with respect for the inherent dignity of the human person.* This general right of
detainees applies to all forms of deprivation of liberty. In the context of the administration
of criminal justice, Article 10(2) adds that accused persons shall, in principle, be separated
from convicted persons and that accused children shall be separated from adults and
brought as speedily as possible for adjudication. Finally, Article 10(3) contains the important
principle of rehabilitation of offenders (as opposed to retributive justice) by providing that
the penitentiary system shall aim at the reformation and social rehabilitation of prisoners
rather than simply punishing them. Child offenders shall be segregated from adults and be
accorded treatment appropriate to their age and legal status.

These remarkable principles of rehabilitation and of a humane and dignified treatment of
convicted prisoners were reaffirmed for children deprived of liberty in Article 37(c) CRC.3®
The principle of separation of children from adults was relativised by introducing the
principle of the best interest of the child in accordance with Article 3 CRC. There might be
instances, for example in the case of detention of primary caregivers, where it is in the best

35 UN Human Rights Council, Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Manfred Nowak, Addendum, A/HRC/13/39/Add.5, 5 February 2010, para. 256. See also: UN General Assembly, Interim Report of the
Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, A/64/215, 3 August 2009, p. 19; UN
Human Rights Council, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
Manfred Nowak, A/HRC/13/39, 9 February 2010, para. 74.

36 In his interim report to the General Assembly of 3 August 2009, the Special Rapporteur on Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, Manfred Nowak, dedicated a special chapter on conditions of detention in general, and another
chapter on children in detention. In the latter chapter, he summarised his experiences from his earlier fact-finding missions: A/64/215,
op. cit., pp. 38 ff. & 61 ff. See also Manfred Nowak, Torture: An Expert’s Confrontation with an Everyday Evil, University of Pennsylvania
Press, Philadelphia, 2018, pp. 30 ff.

37 See Nowak (2005), pp. 183 ff.

38 Cf, e.g. Schabas & Sax (2006), op. cit., pp. 88 ff; Manco (2015), op. cit., pp. 64 ff,; Liefaard (2018), op. cit., pp. 334 ff. See also the ‘Havana
Rules’, op. cit., and the UN General Assembly, United Nations Standard Minimum Rules for the Treatment of Prisoners (‘Nelson Mandela
Rules’); A/RES/70/175, 17 December 2015.
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interest of children to be kept together with their parents. Article 37(c) also adds the right
of detained children to maintain contact with their families through correspondence and
visits, which is in line with the obligation of States under Article 9 CRC to ensure that a child
shall not be separated from his or her parents against their will, and with the principle that
parents have the primary responsibility for the upbringing and development of the child, as
provided for in Article 18 CRC. These principles must also be taken into consideration when
parents of small children are imprisoned.

6. Legal Safeguards

Article 37(d) provides that every child deprived of liberty, for whatever reason, shall have
the right to prompt access to legal and other appropriate assistance, as well as the right
to challenge the legality of the deprivation of his or her liberty before a court or other
competent, independent and impartial authority, and to a prompt decision on any such
action. This right to habeas corpus proceedings, which follows from the general provision
of Article 9(4) ICCPR and applies to every form of deprivation of liberty, is particularly
important for children. If States, as an exceptional measure of last resort, decide to arrest
or detain a child, they must immediately provide the child with appropriate legal assistance
to challenge the legality of such a decision. In its General Comment No. 24 of 2019, the CRC-
Committee confirmed its earlier opinion expressed in General Comment No. 10 of 2007 that
the child should be brought before a competent authority within 24 hours. With respect to
the habeas corpus proceedings, the Committee stressed that the ‘right to a prompt decision
means that a decision must be rendered as soon as possible, e.g. within or not later than
two weeks after the challenge is made’*® One might also argue that the requirement of
the ‘shortest appropriate period of time’ in Article 37(b) calls for periodic judicial review of
every deprivation of liberty of children.*

Therightsto personal liberty, personalintegrity and human dignity provide high international
legal standards to prevent deprivation of liberty of children. They also create a framework
designed to reduce detention of children to an absolute minimum, and in those exceptional
cases in which detention is justified as a measure of last resort, they ensure that children

39 Cf. CRC/C/GC/24 (2019), op. cit.
40 Cf. Liefaard (2018), op. cit., p. 333. See also Article 25 CRC.



have the right to challenge the legality of their detention. While children are detained for
the shortest appropriate period of time, these rights additionally ensure that children are
treated with humanity, dignity and respect for all other human rights. Unfortunately, as
will be described in detail in the various situations covered by the Global Study, the reality
across the world looks totally different. We start by listening to the voices and views of

affected children themselves.
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1. Introduction

‘Yes, | wanted good things in prison. ‘It's the freedom that

Yes, | was in jail and | know what things ~ we are seeking in this moment.
happen over there. We won't forget all the things

A minor should not be in prison. that happen in prison.

A minor should not be punished. The GSPs [prison staff] hit the minors,
All I want is to change habits. they tire the minors.

Minors want changes for their future! Thanks in advance’

All children have a right to express their views and to have them taken seriously in all
matters affecting them (Article 12 CRC). This right clearly applies to children deprived of
their liberty, thus requiring that children are consulted both individually and collectively in
this context. Fulfilling the right of the child to be heard is instrumental to understanding
the lived experiences of children deprived of their liberty and it is integral to ensuring that
their rights are protected. As the CRC-Committee has noted: ‘the voices of children involved
in the child justice system are increasingly becoming a powerful force for improvements
and reform, and for the fulfilment of their rights’’

1 CRC-Committee, General Comment No 24 - Children’s rights in juvenile justice, 2019, CRC/C/GC/24, p. 5, Available at https://www.ohchr.
org/Documents/HRBodies/CRC/GC24/GeneralComment24.docx (accessed 15 May 2019).
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In order to ensure that children’s views were sought and given due weight in the UN Global
Study on Children Deprived of their Liberty, a dedicated work stream on child participation
was established.? The research began by undertaking a review of the existing literature on
the views of children deprived of liberty and from this, a methodology respecting children’s
rights was used to gather the views of children as part of the Global Study. The research
team - with unique expertise in children’s participation methodologies and international
children’s rights law — partnered with Terre des Hommes and a range of international NGOs
to access and collate the views and experiences of 274 children from 22 countries across a
range of detention settings. The process was not and did not purport to be representative
of the views of all children in detention around the world. However, it was nonetheless
an important step in ensuring that the views, perspectives and experiences of children
deprived of their liberty were taken into account in the Global Study. The research has
obvious limitations such as the size, reach and dependence on organisations who were
willing and available to facilitate the consultation with children at a local level. Nevertheless,
the findings offer rich insights into the experiences and views of the 274 individual children
consulted, who included those deprived of their liberty in different types of settings, in
different social and geographical contexts, and in different global regions. During the
consultation, children talked about the fulfilment of their rights - to family, health and
education for instance - and about the importance of ensuring detention is a measure
of last resort, highlighting the need for States to use community-based sanctions over
detention. Children also told us about the many ways in which they are denied their rights,
through experiences of loss, trauma and violence, of stigma and disempowerment. But they
also reported experiences of resilience and hope and they detailed the friendships and
other strengths that can help them cope with the adversity of their experience.

Taking account of other studies that heard from children deprived of their liberty and the
experience of involving children in previous Global Studies, these insights into children’s
experiences of their rights in detention adds significantly to this Study for a number of
reasons. First, and most importantly, it fulfilled children’s right to be heard by asking
children deprived of their liberty about their rights, thus giving them the opportunity to
express their views on matters that affect them. The consultation enabled children to
give voice to the full range of their experience, articulated with great depth and colour.
Second, in addition to being rights-based, the research used a systematic and transparent
methodology whereby national organisations were required to follow a single approach

2 The research team consisted of researchers from the Centre for Children’s Rights, Queen’s University Belfast as well as the Centre for
Children’s Rights and Family Law at the School of Law, University College Cork and Terre des Hommes.



to the consultation, co-ordinated internationally by the research team. This enabled
the application of a consistent approach to the analysis of the data collected. Third, the
consultation enabled the views of 274 individual children to be heard for the first time in a
UN Global Study, adding credibility to the Study as a whole. Notwithstanding the limitations
of the research, therefore, the findings set out in this summary report are a profoundly
important reminder of how our understanding of children’s deprivation of liberty can be
enriched when children themselves paint that picture.

This summary report is divided into two parts - the first presents an overview of children’s
reported experiences of their rights in detention, and the second presents the cross-
cutting themes that emerged from the consultation. In order to do justice to the range
and depth of views provided by children across the world, a more detailed report will be
published separately. Vignettes illustrating the experiences of particular children involved
in the consultation are also presented in other chapters of the Global Study.

2. Methods

The consultation part of the Global Study had two phases - the first was a literature review
of the studies documenting children’s views on their rights in detention and the second
was a consultation process facilitated indirectly by the research team.

2.1 Literature Review

An initial search of available literature documenting the experiences and perspectives of
children deprived of their liberty in all contexts was undertaken, with particular emphasis
on the views of children. To ensure as inclusive an approach as possible, the research team
reached out to a panel of international experts who were invited to share details of any
studies documenting the experiences of children deprived of liberty. Resource constraints
meant that only studies available in English could be included.
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A number of broad themes emerged from the review of the literature. Children spoke about
the experience of their confinement, the loss of autonomy and the feeling of isolation,?
and the quality of information provided to them.* Some children reported feeling unsafe
or being subjected to violence or ill-treatment.> The poor physical conditions of detention,®
and inadequate access to programmes and services’ also emerged as significant issues.

However, overall, the search identified a relatively small number of studies that focus
wholly or exclusively on documenting the experiences, perspectives and rights of children
deprived of their liberty. Moreover, the studies identified appeared to involve small numbers
of children and focused on the experience of a specific type of detention in a single
jurisdiction. In that respect, the literature review reinforced the importance of undertaking
a dedicated consultation for the Global Study to hear directly from detained children about
their rights, engaging in as wide a range of jurisdictions as possible with children in a
variety of detention settings.

3 Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children in Immigration Detention, 2014, p. 68;
Elizabeth Elliott & Hasantha Gunasekera, The health and well-being of children in immigration detention: report to the Australian
Human Rights Committee Monitoring Visit to Wickham Point Detention Centre, 16-18 October 2015, p. 20.

4 National Children's Commissioner, Children’s Rights Report 2016, Australian Human Rights Commission, Sydney, 2016; Children’s
Commissioner, ‘Why are they going to listen to me?”: Young people’s perspectives on the complaints system in the youth justice system
and secure estate, London, Children’s Commissioner, July 2012; Alliance for England, Speaking Freely: Children and Young People in
Europe Talk About Ending Violence in Custody: Research Report, London, Children’s Rights Alliance for England, 2013; Kristina Marku,
Child-Friendly Information for Children in Migration: What Do Children Think?, Brussels, Council of Europe, 2018, p. 8; Save the Children,
Current immigration detention practice and alternatives for child asylum seekers and refugees in Asia and the Pacific, Save the Children,
May 2017.

5 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, 24th General Report of the
CPT 2014, Brussels, Council of Europe, 2015, para. 97; Children’s Rights Alliance for England, Speaking Freely: Children and Young People
in Europe Talk About Ending Violence in Custody: Research Report, London, Children’s Rights Alliance for England; European Committee
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, 26th General Report of the CP 2016, Brussels,
Council of Europe, 2017, para. 38; National Children’s Commissioner, Children’s Rights Report 2016, Sydney, Australian Human Rights
Commission, 2016, p. 17; Cf. Marku, op. cit., p. 8; Cf. Save the Children (2017), p. 20; Sarah Frankenburg, Andy Chidley & Fatima Husain,
Experiences of the care system: Young people’s accounts of living in institutions, NatCen Social Research & The Lumos Foundation,
August 2018, pp. 14-16.

6 Howard League for Penal Reform, Life Inside 2010: A unique insight into the day-to-day experiences of 15-17 year old males in prison,
London, p. 13; cf. Children’s Rights Report 2016, op. cit., p. 167; Human Rights Watch (HRW), Barely Surviving: Detention, Abuse and
Neglect of Migrant Children in Indonesia, 2013, p. 3; HRW, Two Years with No Moon: Immigration Detention of Children in Thailand, 2014;
HRW, ‘Why Are You Keeping Me Here?": Unaccompanied Children Detained in Greece, 2016; HRW, In the Freezer: Abusive Conditions for
Women and Children in US Immigration Holding Cells, 2018; HRW ‘It is My Dream to Leave this Place’: Children with Disabilities in Serbian
Institutions, 2016; cf. Frankenburg, Chidley & Husain (2018), op. cit., p. 8.

7 Human Rights Watch, ‘Without Education They Lost Their Future’: Denial of Education to Child Asylum Seekers on the Greek Islands, 2018;
cf. Save the Children (2017) op. cit.; cf. HRW, Barely Surviving (2013), op. cit.; Nils Muiznieks, Report by Nils Muiznieks, Commissioner for
Human Rights of the Council of Europe, following his visit to Bulgaria from 9 to 11 February 2015, Strasbourg, Council of Europe, October
2015, para. 32.



2.2 Consultations with Children

A children’s rights-based approach was used by the research team to inform the research
methodology.® Researchers worked with a group of children from Ireland with experience
of deprivation of liberty who advised on the content and scope of the consultation
questions. A ‘Facilitators’ Pack’ was then developed, setting out the approaches to be
used to recruit children and to gather their views safely and ethically, individually or
in groups, through face-to-face interviews. Terre des Hommes teams and a number of
other organisations and institutions (‘the partners’) who work with children in detention
settings carried out the consultations.

Designing a Research Methodology
for Consultations with Children

PREPARATION

INFORMING
DESIGNING TOOLS  OF INTERVIEWS
WORLDWIDE GLOBAL STUDY

o ‘um o)

CHILDREN WITH EXPERIENCE

OF DEPRIVATION OF LIBERTY EXPERTS FACILITATORS' PACK INTERVIEWS GLOBAL STUDY

fe Elx:)ins ’dESngned Z t Partner organisations and In total, the views of 274
actiitators pack used to institutions were asked to !

consult children and to children from 22 countries
gather their views (safely were gathered and
and ethically, individually incorporated into
or in groups) through the Global Study
face-to-face interviews

consult participants, ideally

aged 13-17 years, who were

deprived of liberty in their
respective countries

8 Laura Lundy & Lesley McEvoy, ‘Children’s rights and research processes: assisting children to (in)formed views', Vol19(1), Childhood,
2012, pp. 129-144.
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2.3 Participants and Data Collection

The partners were asked to recruit participants aged 13-17 years, who were deprived of
liberty in their respective countries (see infographic below). The sample was opportunistic,
with partners approaching detention settings where they had existing contacts, explaining
the Study and asking for access to child participants. The children were selected for
participation by the staff, with the facilitators checking that the children themselves
understood the nature of the consultation and wished to be involved.

In total, responses from 22 countries were received, and the partner organisations gathered
the views of 274 children who had experienced deprivation of liberty for various reasons,
in a range of mostly State-run institutions. A small number of those who took part were
under the age of 13 or over the age of 18 but, in the latter case, they had experience
of and reported on their experience of detention while still children. Data were gathered
during group consultations and one-to-one interviews. For ethical and practical reasons,
verbatim transcripts of the focus groups and interviews were not produced. Partners,
where necessary, translated the children’s comments into English and reported them on a
common template. This detailed the composition of the group, relevant issues of context
and conduct of the process, and personal reflections from the facilitator. It also required
the facilitators to summarise the main points made under each of the questions, providing
verbatim quotations from the children as much as possible. The combined dataset was
then analysed within and across each of the core questions using a thematic inductive
approach. All data were read by all six members of the core research team, with sub- and
cross-cutting themes discussed and revised to ensure consistency and coherence.
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2.4 Limitations

This consultation has a number of limitations — both in terms of the sample and the
methods. First, in terms of the sample, access was arranged via NGOs and, while the
coverage is unprecedented in its global reach on this issue, it was unavoidably determined
by the availability and willingness of NGO partners to undertake the consultation in each
national context. Second, while we are very grateful to the institutions that facilitated
access to children thereby enabling children to contribute to the Global Study, the Study
would have preferred a more independent, positive environment for the interviews. This
would have ensured that children felt more at ease to volunteer their participation. A third
limitation may be the type of child who responded to, or was permitted to participate in the
consultation. There is no way of knowing whether participants were selected because they
were considered to be positive, well-behaved or better able to engage within the institution
and with the researchers. At the same time, the fact that the children’s responses were
both positive and negative would suggest a balanced outcome in this respect. Fourthly,
the sample of participants is dominated by the experiences of children within the criminal
justice system, with fewer children participating from other types of institutions. Finally,
our focus was on children in detention and we did not consult with children who had
experiences of alternatives to detention, albeit that some of the children in the consultation
had experience of both.

There are also some limitations in the methods employed to collect the views of children.
First, focus groups were the main form of data collection notwithstanding that some
children will not have felt comfortable or safe giving their views freely in front of their
peers. Secondly, in the majority of consultations, an additional adult was required to be
present by the State/institution regulation. This may have been a social worker, education
worker or institutional staff member who was in place to represent the institution, or an
interpreter or parent who was needed to help the child express their views. While their
presence was usually required by the institution, it may have impacted, either positively
or negatively, on how freely the children expressed their views. Thirdly, findings were not
provided as verbatim transcripts, with the initial decision about what to report delegated to
facilitators. This means that reporting may not always have been approached consistently.
And finally, most of the data were translated into English from the child’s own language by
the facilitators, which provides scope for misunderstandings and misinterpretation.

Despite these limitations, the consultation, undertaken within a relatively short period of
time and with limited resources, represents an important, novel and deliberate effort to
include in the Global Study the views and perspectives of a range of children with varied
experiences of detention around the world. The value of their contribution is evident from
the summary below.



3. Children’s Experiences of their Rights when Deprived
of Liberty

During the research, children were asked a series of questions about how they experience
their rights under the CRC, presented first under the tripartite categorisation of children’s
rights - Provision, Protection and Participation. Representative quotes from the children
used throughout this chapter are identified according to UN region rather than country
so as to avoid identifying specific children, i.e., African Groups (AFG); Asia-Pacific Group
(APG); Eastern European Group (EEG); Latin American and Caribbean States (LAC); Western
European and Others Group (WEOG). The report also includes coding that identifies the six
settings in which the data were collected. These were:

Administration of justice Children deprived of liberty Immigration detention
(child justice) with their parents

Institution Children associated with  Children accused or convicted
(mental health; orphanage) armed forces/groups of threats to national security

Following this approach, an identifier code is given, for example M/16/3:WEQG - alerting
the reader that this is the view of a 16 year old male (M/16) from the Western European
region (WEOG) with experience of immigration detention (3). When the code MF is used, it
refers to a child whose gender has not been disclosed.
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3.1 Provision

Under the CRC heading of ‘provision’ rights, children raised concerns about the material
conditions they experienced in detention and their enjoyment of their rights to education,
access to health care and play and leisure.

a. Standards of Detention

Children complained about crowded or unhygienic living conditions, the quantity and/
or quality of food and feeling isolated, particularly in the early stages of detention. These
concerns were most often reported by those in child justice institutions or immigration
detention, or in relation to detention in police stations. On the latter, one child explained:

‘Physical condition is weak. Food is not available. There is no cleanliness. There is no

healthcare at all. (MF/12-18/1:AFG)

The physical environment, and adapting to it, was an important feature in the data, and
unsurprisingly, the first few days/weeks of detention were very difficult. A significant number
of children described overcrowding and poor-quality food and living arrangements. Being
placed with adults, who were detained for criminal activity such as ‘killers, drug dealers,
thieves, and people who have killed for money’ (M/19/3:WEQG), further complicated their
experience. Some children reported that they were not sufficiently protected while they
were there.

‘We were instructed to sleep on a fixed time and the detention room was very small. It
was hard for 45 detainees to stay in such small place. | didn't know how long | had to
stay in this place where children were held with adults. It was a strange place, as it was
tight and suffocating with poor ventilation, | was feeling strange and afraid while | was
in the police station detention room’. (F/12-18/1:AFG)

‘It is a cold place and where it is difficult to fall asleep’. (M/17-20/1:LAC)

‘The prison was for mixed ages, there were five rooms for twelve people. The food was
very bad (examples mentioned were milk mixed with water offered every four or five
days, stiff bread, and tomatoes)’. (M/22/3:WEOG)

‘Horrible! In the first place the food, the showers ... it happens often that the shower
schedule skips us ... The housing conditions. We get bitten by bedbugs’. (M/15-17/1:EEG)




Children who had experience of immigration detention, reported: lack of access to
information, no medical assistance, limited communication, poor food and living conditions
(mixed ages, lack of clothing or bedding). Food for one young person included watered-
down milk, stale bread and tomatoes. Another received one meal a day of boiled rice and
vegetables.

b. Education and Training

Almost all children in child justice institutions confirmed that they had access to some form
of education and/or training programme. Courses ranged from traditionally recognised State
qualifications and literacy and basic skills, to personal and social development programmes
(e.g. resilience, drug and alcohol) and vocational training (e.g. plumbing, computing, sewing,
woodwork, hairdressing). Some institutions offered a wide range of courses while others
were much more limited.

The lack of choice and the need for specific training that would be more useful for job
prospects were issues in some institutions. Staff or equipment shortages meant that
sometimes not all could avail themselves of opportunities, or training was not provided
consistently:

‘We have a tailoring teacher in here, maybe each week one of us go to tailoring training
because shortage of trainer and equipment’. (M/13-17/1:APG)

‘There are people who used to come here and select children to join vocational training
and be released, | am waiting for them, | wish they come’. (M/14-17/1:WEQG)

High staff turnover impacted not only opportunities, but also the relationships that young
people had established. Some spoke of positive relationships with teaching and training
staff, commenting on their patience, understanding, and sometimes a level of care which
was in contrast to detention facility staff. The continual turnover of staff in one institution
resulted in the children feeling that they leave because ‘most of them become tired for
being with us’ (M/13-17/1:APG). Staffing was an issue regarding access to education in
another institution. Here it was reported that despite the commitment of teachers, staff
often cut classes short in order to suit their schedules:

‘If there is a guard and he doesn’t want to stay in school after us “come on, already! Go

to your rooms. | want to leave”. (M/15-17/1:EEG)
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In contrast to children in child justice institutions, fewer of those detained as a result of
threats to national security had access to education. For some, this had been the case for
more than three years:

Likewise, the experiences of those in orphanages was mixed. While many reported having
access to education and training, children with disabilities had varied experiences. Some
reported having classes/school only within the institution, and others reported only
studying ‘from time to time’ (MF/18+/2:EEG).

c. Health

Most children in child justice institutions, and all of those detained on national security
grounds reported that they had some access to a doctor or medical care. Yet this access
varied across the children’s accounts. While some were never refused a medical appointment,
others only ‘sometimes’ had access to medical care. A few reported that they were queried
when asking for medical assistance:

‘Questioned about why doctor needed - not let go [to the doctor] all the time’.

(M/17/1:WEOG)

Lack of access to medical care, alongside the conditions of the institution, could cause or
exacerbate poor health. These reports included the following:

‘I had pneumonia because | catch colds very easy and my immune system is easily affected
and the doctor did not give me any treatment. Our health is at risk, because the conditions
of living are very bad, the beds, blankets, sheets are dirty and old". (M/15-17/1:EEG)

‘Most of the minors in detention are sick not only because of the poor quality of
the food they receive, but also because they do not receive effective treatment ...
the infirmary is still lacking effective products for the treatment of diseases such as
malaria’. (M/15-18/1:AFG)




In one extreme case, the team who conducted the consultation with children in one facility
were informed ten days after that one of the children who had participated in the session
had died due to a non-identified and non-treated illness, which exemplified the severe lack
of adequate medical facilities there.

Moreover, some felt that those with disabilities or complex health needs were sometimes at
a disadvantage, not catered for appropriately or experiencing additional risks. A transgender
boy in one setting reported that he could not access hormones.

Treatment outside the institutions was reserved for emergencies or specialised care. While
it was generally stated that this was provided, some concerns were raised regarding access
including the treatment of children during their transfer to medical facilities:

‘We don’t [have] access to good medical care, [the centre] office doesn’t move us out for
treatment’. (M/13-17/1:APG)

‘This is shameful, we are transferred to hospital by the accompaniment of the police’.
(M/14-17/1:WEOG)

There was less satisfaction with access to psycho-social support. Psychologists/psychiatrists
and social workers were available within some institutions, yet reports on engagement
with these varied however. While the value of an in-house therapist was noted in an
institution housing LGBTI children, others told us that availability did not always equate
with effectiveness:

‘In mental health, they motivate you but don’t help you put it into practice. The group
encounters we had with psychology were never sincere, and they forced us to attend,
and one already learned what one had to say. Those spaces were uncomfortable’.
(M/17/1:LAC)

Yet the need for and importance of support for children’s mental health needs was evident
given the abuse and trauma experienced by many of the children. In two orphanages, for
instance, it was noted that there was no access to psychologists or mental health support
despite the need for this. Children in a number of child justice institutions also felt there
could be better access to psychologists and mental health support rather than this being
provided sporadically or in crisis situations:

‘Mental health is not part of the treatment. Only when they’re extreme cases’ (F/17-

20/1:LAC)
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d. Recreation and Leisure

Many children in justice settings reported having access to sports and recreation activities/
facilities, finding this both useful and enjoyable. Some commented favourably on specific
organisations that offered activities (often arts based or creative) to them, particularly
those external to the institution:

‘We like when people from outside come and work with us’. (M/16-2/1:EEG)

‘xxx [charitable organisation] provides us sport and recreation. It is very interesting for
us and we enjoy it. It is useful for us’. (M/15-17/1:APG)

‘There are sport activities that can be organised according to the common will of the
group. There are available facilities for every activity such as football, basketball,
volleyball or gym’. (M/15-18/1:EEG)

‘xxx [charitable organisation] helps to have a safe and healthy environment, freedom
of movement, and performance of physical exercises and recreational activities for
children’. (F/12-18/1:AFG)

Overall, children spoke favourably about having opportunities for sports and leisure.
Suggestions for improvement generally related to a greater choice of activities, having more
time for sports and leisure and better/more equipment or larger spaces:

‘The access to sport facilities is restricted for two days per week. It is not enough. We

would like to stay longer at the sport activities, since in the rooms there is nothing to
do’. (M/15-17/1:EEG)

Likewise, many children talked about boredom and long periods of inactivity. One young
person described his period of immigration detention as ‘just eat and sleep, like an animal’
(M/19/3:WEQG). He described it as ‘a silent place’ with no social or Internet connections.
Additionally, children with disabilities who were/had been in orphanages noted that access
varied. Some undertook a range of activities while others appeared to be offered none:



3.2 Participation

a. Access to Information

In most cases, the children said that the information they received was more of an induction
to the facility and about their responsibilities and behaviours, rather than details of their
detainment and legal situation.

‘In the first day we do not receive any information. In the second day, the psychologist,
the educator or the supervisor talk to us. We are informed only about the fact that we
can be included in educative programs that we can benefit from certain rewards. They

tell us the rules from inside, imposed by the penitentiary’. (M/17/1:EEG)

‘Good behaviour, to study, to collaborate with cleaning’. (F/17-20/1:LAC)

Those who did not receive relevant information on arrival gained knowledge of their rights,
rules and regulations of the facility by word-of-mouth from other children or by doing
something wrong.

‘No information about rights given, length of stay, rules. Rules only mentioned when |
get in trouble’. (M/17/1:WEOG)

‘After a while we had known about [life] here from other children’. (M/13-15/1:APG)

Children’s inability to understand information was further complicated when false or
inconsistent information was provided. This was evident in all settings in relation to length
of stay and next steps in the process, but was particularly relevant for those detained due
to reasons of immigration and national security.

‘Treated as a terrorist, and thought | would stay there all my life’. (M/22/3:WEOG)

‘I didn’t know that I will stay in juvenile centre and I thought | will stay in police station’.
(M/12-15/6:APG)
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b. Complaints

Many of the children said they were able to access someone who was supportive and
listened to their concerns. Some had used this mechanism to complain about things such
as food, rooms, and abuses by staff, but there was rarely a response. In general, there was a
lack of understanding as to how these concerns were dealt with or resolved.

‘Don't feel like views are taken seriously, not listened to, care staff treat us like kids'.
(M/17/1:WEOG)

‘We think our views are not important for them’. (M/13-15/1:APG)

Some children described experiences of having their requests denied by the judge with no
reason given for the denial.

‘They didn’t hear my point of view, instead the prosecutor was asking me questions and

write down his own answers without listening to me’. (F/12-18/1:AFG)

A few children described how complaining about their situation could sometimes make
things worse for them and they understood that adults may collude with each other,
especially if the complaint referred to abuses by staff.

‘If we go to the principal and make a complaint, he is not listening to us. Cause they

are colleagues among themselves, and of course he is not taking our side’. (M/17/1:EEG)

c. Privacy and Confidentiality

Some respondents commented that they only experience privacy when in the bathroom.
One girl felt her privacy was invaded when she found out that all the information that she
spoke about with the psychosocial team was not confidential and was in fact passed on
without her knowledge.

‘| disliked when all the information was going to be read by the judge’. (F/17-20/1:LAC)



The children in one group said that they did not like it when official visitors come to the
institution and took photos of them:

‘This is disgusting, they only take photos, they do not talk to us, | was in a holiday and

saw our photos on Facebook, this is shameful my friend’. (M14-17/1:WEQG)

d. Religion

For the most part, the children’s religious needs were met. For some, this involved praying
at night with the teachers as no religious leader was provided (LAC). For others, a chaplain
would visit the facility on a regular basis.

‘They pray every morning, have access to the books of their religion and perform
cultural-religious acts’. (M/18-21/1:LAC)

‘St Mary’s comes every second Sunday’. (M/17/1:WEQG)

Some felt that the only place they were respected was in their place of worship.

‘They (police officers) would not enter while we were inside’. (M/17/3:WEOQG)

Conversely, other children reported that their religious needs were either not respected at
all or only sporadically. One boy felt that he was being ‘forced to pray’ (M/12-15/6:APG) while
another reported: They take us to church once every 7-8 months’. (M/17/1:EEG)

3.3 Protection

a. Physical Environment

The vast majority of children stated they did not feel safe, especially when they made
mistakes or when they fight with each other.

Others reported feeling safe and under no threat of violence, but rather described the
stress that accompanied their overall experience of detention.

'We are safe here physically, everything is well, but we have stress all time because

every minute have a dream that is being out of here with my families and friends'.
(M/13-16/1:APG)
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b. Punishment

Violence and other punishments were regularly experienced, which not only involved other
children, but also the police and security staff.

‘There were fights all day, every day. It was too hard. They were fighting with others from
day to night for the bed, for the food, for the toilet’. (M/19/3:WEOG)

‘One could be beaten when he commits mistakes’. (M/14-17/1:WEOQG)

‘When a minor misbehaves towards his friends instead of offering him an educational
sanction, he is sent to the convicts’ building where the serious criminal offenders are
located’. (M/15-18/1:AFG)

One young man described an incident of chemical restraint when he was being unruly.

‘I was shouting for my rights and they thought | had epilepsy. They gave me medical
treatment, but | threw the pills away’. (M/22/3:WEOQG)

Some children viewed the use of proportionate restraint as acceptable when children are
fighting, to control unruly behaviour and to prevent injury: ‘Restraint should be allowed for
safety of the staff’ (M/16-17/1:WEOQG). Strip searches, however, were perceived by one boy as
problematic, especially if used for no apparent reason, for example if a boy had no record
of drug use (M/16/1:WEQG).

Several children mentioned suffering physical and verbal abuse during arrest and detention.
Boys were more likely to describe physical brutality, while girls thought the police were
disrespectful and used sexualised language towards them. Some girls also described being
physically assaulted.

‘I would hear people screaming including a minor who had tried to escape they were
put in isolation and beaten as repercussion’. (M/22/3:WEQG)

‘They asked me why | ran away from home. When | didn’t answer, why did he slap me?’
(F/10-18/1:APG)

The children explained that experiencing disrespectful treatment from staff could increase
the chances of riots, retaliation and unrest.



‘The supervisor comes in the evening, after the call, at 10PM and yells at us, “Yo! I will
swear about your family if you don’t answer”. And if | am sleeping and | cannot answer
him, he swears my family! Some of us have reports filled because of that. You can
imagine, some of us have dead parents, or sick, you can imagine that we don’t take it
too well. We respond to their swearing, and they are too blame, because they incite us,
they start us, but in the end the blame falls on us. | have 12 reports. And | don’t think |

have made mistakes for all of them. They cut my right to visitations, to the food from
here, | have also been put in isolation’. (M/17/1:EEG)

‘We are some kind of a jungle for them, where they can play, some kind of tiny animals
for them'. (M/16/1:EEG)

There were claims about police corruption, and children explained how the police would
abuse their position of authority to take bribes, force confessions, and fake evidence to get
a case closed.

Children also reported that the other children would do ‘crazy things’ to attract assistance
and protest against conditions, including self-harm, which was common. Instances of
sexual abuse between those in detention were also reported.

‘They were very desperate. Some of them tried to commit suicide and the whole time
they talked and looked at each other badly’. (M/14-21/1:EEG)

‘This is the biggest problem that is happening here, in the penitentiary. The
homosexuality. The first time it happens to do it against their will, afterwards they do it
out of pleasure’. (M/16/1:EEG)

‘And afterwards for cigarettes’. (M/17/1:EEG)

97




98

CHAPTER 5
VIEWS AND PERSPECTIVES
OF CHILDREN DEPRIVED OF LIBERTY

c. Rehabilitation

Differences in institutional experiences were country specific and mostly due to an
institutional focus on rehabilitation as opposed to a focus on punishment. Rehabilitation
was founded on providing educational and life skills training and respectful care, which
tended to prompt self-reflection and a desire among children to make more of their lives.

‘Being in prison does not help to change a person, but if receive good advice from those
who have experience may help to make the person change’. (M/10-18/1:APG)

‘It is useful since it trains us to be responsible, train our behaviour, and change
ourselves’. (M/10-18 /1:APG)

Girls with experience of detention for national security reasons said that when relations
between each other and the staff are good, they feel like they are in a house not a child
centre. In general, girls were more likely to say that staff cared for them and are concerned
for their welfare.

‘XXX who manages the orphanage was easy to talk to, she is a humble person and

always asks us if we are ok’. (F/18/3:AFG)

3.4 Contact with Family

Children had very mixed experiences of contact with families. Some benefitted from regular
contact and were supported by staff who recognised its importance for the children’s
wellbeing and future re-integration:

‘Yes, the social workers from X are trying a lot. They meet our parents and families to

ensure that we go back safely to our families and join our parents without any problem
in the future after we finish our sentence here’. (M/15-17/1:APG)

Many institutions also arranged for children to have home visits. For instance, in some
cases when a child had completed half of their sentence, they were allowed to go on home
visits. Children especially appreciated it when institutions were flexible about visiting times
so that they could maintain contact:

‘When your family member comes from a far area, they allow him/her to visit you out

of visiting day’. (M/14-18/1:WEOG)




a. Concerns about Access

Other children spoke of a range of difficulties, most common of which was that the detention
settings were far from their homes and that made it difficult for families to travel to see them.

‘My mother came more often when | was at the X penitentiary, it was closer to my house,

now she comes more rarely, it's too far and it's expensive. It was better before, because
my mother brought me things from home, food'. (M/16-21/1:EEG)

The availability of resources also affected children’s contact in other ways. In particular, many
children maintained contact with families through their mobile phones. However, these usually
had to be paid for by families, with the result that those who could afford it had more contact.
Some children reported having to pay to see families when they were in police custody:

‘I had to pay a lot to make a telephone call or to receive a five-minute visit by my
parents. Money is often paid to the police officer in charge’. (MF/12-18/1:AFG)

A particular concern for some was that younger children were not allowed in the detention
setting and that meant that they could not see or maintain contact with their younger
siblings. Many children expressed a desire to see their brothers and sisters.

‘I haven't seen my sister since | entered here in three years. | told them and nobody

helps me to find her and get in touch with her’. (M/17/1:EEG)

Some children were estranged from their families (because, for example, they had been
exploited by them) and others were placed in the institutions by their families. One
transgender boy gave this account:

Others reported that contact with their families had broken down once they were placed in
the institution and that, in some instances, social workers were working to try and rebuild
relationships. In other cases, children expressed frustration that they were not supported
to find their families or had not been told that their families did not want contact.

‘I told her that | want her help to find the address of my father because he is not staying

at the same place anymore...The social worker recorded what | told her, but months
passed and nothing so far’. (M/16/1:EEG)
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Many other children also reported that they did not receive visits or contact at all, a situation
that was particularly common for children in orphanages:

One boy who had been held in immigration detention when he was aged 17 years
reported that no contact was allowed with anyone at all. In another setting, the same
boy reported that he was allowed one hour of Wi-Fi that he used for contact with NGOs
who could help his asylum case (M/21/3:WEOQG). In another country, it was reported that
children who did not have families had to wear the standard grey clothes provided by
the institution and that they were more vulnerable to exploitation by others in order to
secure extra food or cigarettes.

b. The Conditions of Visits

Visits with families were often dependent on good behaviour.

‘Yes, some are visited by their parents and relatives, however others in view of their

recidivism... don't receive any visit’. (MF/15-18 /1:AFG)

Some children expressed concern about privacy during visits and the quality of the visits
with family, particularly that visits were very short.

‘We don’t have any privacy. Maybe today | want to tell my mother that something
happened to me or that | do not feel well. We cannot talk because they stand next to
us’. (M/16/1:EEG)

‘At the visiting room, to exchange with family, it's only 8-10 minutes so the time is too
short’. (M/13-17/1:AFG)

c. Contact with Friends

Contact with peers, where safe and appropriate, was seen as important by many children
and necessary to facilitate re-integration. For example, one of the participants said he
meets his best friend very often. Every time that friend comes, he drives the child’s family
members as well, so they all visit him together. However, social attitudes often remained a
barrier to friendship.



‘For our friends who come to see us, they also need a permit. But few come because

their parents often forbid them to continue hanging out with “delinquents” like us’.
(M/13-16/1:AFG)

For many others, this was not possible or subject to regulation.

‘It's a problem, we kept our contact with my family all the time, but with friends not,
because most time, they don’t allow to come here for visiting us - staff just allows in
our relatives’. (M/13-16/1:APG)

3.5 Preparation for Reintegration
Children were asked ‘What is done to help prepare you for release? Many responded that

nothing was happening to prepare them for release.

‘Nothing is done to prepare for our exit. Even to go to the sewing workshop, it's quite a
big deal’. (M/14-17/1:AFG)

a. Good Practices

Some children gave examples of existing provision that they considered would help them
to reintegrate on release:

‘It is very good that the fact that we are graduating in correctional service is not
mentioned in our diplomas and certificates, so all of these certificates and diplomas
will be useful for us in the future’. (M/18-21//1:EEG)

‘We receive a lot of important advice about this during our talks during our activities
by all the staff for a better reintegration in order to avoid recidivism, to avoid bad

company and also the training we receive during the period of detention, allow us to
have a purpose in our lives, to have other occupations to better earn an honest living
and avoid any harmful temptation’. (MF/14-18/1:AFG)

‘They teach about moral life, how to live, teach vocational skills so that we have some
work skill and prepare us to return to the society. (MF/12-18/1:APG)
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b. Securing Employment or Training

Many children focused on getting paid employment so that they could support themselves
and not reoffend.

‘It would be good to know that they had a job on release’. (M/16-21/1:EEG)

‘Solicit help to find a job as a cleaning lady given that she is not educated’. (MF/16-
18/1:AFG)

Others, who were not receiving any training, commented on the need for a planned
programme in another institution:

‘At X, there will be made some centres to help former detainees with a job and for a
period of three months with accommodation. So, they get used to the reintegration in
society’. (M/15-17/1:EEG)

‘A training centre to host children after their release from detention should be created’.
(MF/14-18/1:AFG)

c. Supporting their Relationships with their Families and Outside World

The majority of children identified the need for support from parents and families as
important to enable them to re-integrate back into society. However, some children did not
have families, or said that they did not want to go back to their families, as they were not
safe places for them.

‘Contact the family and prepare for the reinsertion [...] Re-establish parental ties,
psychological support’. (M/16-18/1:AFG)

‘Step down unit when you are month before the end of sentence to be able to live
normally and independent’. (M/17/1:WEOG)




3.6 Alternatives to Detention

When asked for suggestions about alternative ways of dealing with children other than
detention, some children did not appear to be aware that there was an alternative to
detention. A few children justified the use of detention as a warning that got them back
on track - ‘a lesson learned’. More often, children pleaded that children should not be
punished or detained at all:

‘Don’t arrest and detain children for drug trafficking. They are not able to traffic the
narcotics or do not understand about the trafficking. They are used by their parents for
this purpose’. (M/15/1:APG)

‘Me, | think that prison is not made for children; it is necessary to direct them into
education and training centres’. (M/13-17/1:AFG)

Children, irrespective of the setting, almost always focused on the need for community or
family-based care as an alternative to detention. These suggestions included the following:

‘Have house arrest so that you can still see your family’. (M/16/1:WEOG)

‘Unaccompanied minors should be connected directly to a legal guardian and hosted
in a shelter with support services so that they don’t spend even one day in detention.
Police stations or prison is not a suitable place for minors’. (M/22/3:WEOG)

a. Value of Alternatives to Detention
Some children justified the need to avoid detention by describing the negative effects and,

in particular, the fact that they become more likely to commit further or more serious crimes:

‘If you stay with a killer, you will be a killer. If they beat you once or twice, you think ‘why
can't | do this'? (M/19/3:WEOG)

‘Here, the life in prison trains you more for recidivism than for change’. (M/15-17/1:AFG)
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Others identified the benefits of community-based diversions:

‘If I were outside and did some professional training, | would earn money which would
put things right. Because the more you last here, the more you will come back here’.
(M/15-17/1:AFG)

‘Here we just eat and sleep; we want a place that will bring change in our lives’. (M/13-
16/1:APG)

4. Cross-cutting Themes

In addition to the substantive rights issues highlighted by the participants, a number of
cross-cutting themes emerged from the research, as follows:

41 Fear, Isolation, Harm and Trauma

A key theme across a significant number of the consultation responses was isolation and
fear. This was most evident in accounts of the early stages of detention and pre-detention,
and the hostile environment of detention in police stations where children were often
unable to associate with others and/or had to wait for long periods without information:

‘The first day seems like you will [be] isolated a long time and you will wait endlessly

for nothing’. (M/15-18,1:EEG)

Fear and confusion were heightened when children were detained initially with adults, and
when they were provided with little information about length of stay:

‘I was detained with adults, who are older than me, feeling insecure most of the time,

and | was severely beaten by the police and adult detainees’. (MF/12-18/1:AFG)

In addition to the physical harm experienced by some children deprived of liberty, the
above experiences clearly caused emotional harm. Further examples of emotional harm
were also prevalent particularly through negative interactions with police or prison officers,
including name calling and humiliating searches of girls:*

9 Statement of a child during a consultation in Burkina Faso (code AFG for Africa Group).
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‘The police inspection was humiliating’. (MF/12-18/1:AFG)

‘Police have beaten us, used bad words and disgraced us’. (M/15-17/1:APG)

‘Only one police man spoke English, we could only understand the insults’. (M/17/3:WEQG)

Isolation from family and friends, alongside the pains of confinement, meant that for
many the trauma associated with deprivation of liberty was profound, and likely to have
lasting impact:

‘We are safe here physically, everything is well, but we have stress all time because
every minute have a dream that is being out of here with my families and friends'.
(M/13-16/1:APG)

‘It's the freedom that we are seeking in this moment. We won't forget all the things that
happens in prison’. (M/13-17/1:AFG)

Finally, a significant number of children reported feelings of isolation and loneliness in
detention, particularly in pre-detention or in police stations. One young woman in a child
justice institution was feeling this acutely at the time of the consultation as all the other
girls had been released three months previously:

‘I am happy when | was with a lot of girls, now | am alone and | think | will be here for

a long time”. (F/15/1:APG)
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4.2 Coping with Adversity

In spite of the serious nature of the threats around them, some of the children showed
resilience and an ability to adapt to the adverse circumstances in which they found themselves.

‘We shower room by room. We got used to it, even if we wanted or not. We had no

choice’. (M/17/1:EEG)

A few children justified the use of detention as a warning that got them back on track by
allowing them to think about the consequences of their behaviour and about their future.

‘It was a bad experience which helped them grow, learn, work hard, be active and think
about their family and about the future’. (M/18-21/1:EEG)

They said that facilities focussed on rehabilitation and reintegration provided them with
opportunities to engage in purposeful activities, such as education and vocational courses,
to enhance their life skills.

‘| got a lot of courses at [rehabilitation centre]l. These courses include sewing and
computer courses, and | have been enrolled in a literacy class. These programs are
useful for me and after my detention period | can work in a sewing workshop’. (MF/12-
18/1:AFG)

While remaining vulnerable to the risks and harms associated with detention, some
participants described processes that helped them tolerate the negative effects of stress
and conflict. They identified the need for social and other support mechanisms associated
with successful adjustment that also enabled them to avoid reoffending.

‘They teach about moral life, how to live, teach vocational skills so that we have some
work skill and prepared us to return back to the society. (MF/12-18:1/APG)

‘Support with drug and alcohol addiction’. (M/16/1:WEQG)

The majority described circumstances that led them to feel powerless about their futures,
but they also demonstrated resilience and used behaviours and personal relationships to
cope while in detention.

‘At first | was a bit scared, but after a while | became happy because | have a lot of

friends here, we shower together, sleep together, eat together, go for outings together.
Friends out there are so different from friends in here’. (M/10-18 /1:APG)




The supportive relationships that they developed with other detainees and staff, who they
referred to as family, were an important mechanism that helped them to cope.

L Qprornd 18 fmsdh €0 (nelelle,,  ‘When | am in trouble, it is these people |
Ay ‘T"‘“ PO Aem e quae ;IJ-. pwtta,  can speak to. The social workers, they are
the ones who take good care of us.™

‘It is better than being alone in the streets. Here, | am surrounded by my friends and |
have made them my family’. (F/16/3:AFG)

‘If somebody is sick, we bring him the food in the room, we make him a tea. Sometimes
we help each other’. (M/17/1:EEG)

4.3 Disempowerment

The feeling of being disempowered, by systems and by individuals in the system, emerged
in many of the responses of the children who participated in the research. A recurring
theme was the way in which complicated legal language obscured their understanding of
what was happening to them.

‘They mention that article, and that article ... They have a law degree, you can imagine.
How can we understand?’ (M/15-17/1:EEG)

‘| didn’t understand, because they [judges, defenders, prosecutors] spoke a lot of

things. Let’s say that they started to say some articles of the laws of adults and as they
were “embolataban”, so you do not know those laws, then you are lost’. (MF/17-20/1:LAC)

‘No not really they used big words that | didn’t understand’. (M/16/1:WEOG)

10 Statement of a child during a consultation in Burkina Faso (code AFG for Africa Group).
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‘In a court decision judges asked our views and they also told us that we should tell the
truth and everything that happened and we know, but at the end they call us liars, so
we think our opinions are not important in formal meetings’. (M/13-17/1:APG)

‘I did not get any information about the duration of my stay in this place as everything
was unclear and unknown, all information was incomprehensible for me because | am
just a young girl’. (F/12-18/1:AFG)

One child (M/14-17/1:WEQG) described the effect of not understanding legal terms. He said
that he signed a paper that he did not understand and therefore did not know what he was
signing. Others expressed frustration about not being heard.

‘They didn’t hear my point of view, instead the prosecutor was asking me questions and
write down his own answers without listening to me’. (F/12-18/1:AFG)

The lack of translators meant that children who did not speak the language were
disempowered by their inability to understand the information shared with them.

‘There are a lot of children that do not speak Romanian and they know only Hungarian

and they are put in a room where all the others know only Romanian, and they cannot
understand each other’. (M/16/1:EEG)

4.4 Discrimination and Stigma

Children described their experiences of discrimination and stigma as connected to different
factors including ethnicity, economic status, (dis)ability, sex or sexual orientation. One
group of children discussed how sentences for children were too harsh in general, and that
these varied depending on the ethnicity of the young person:

‘Differences are made if someone is Roma’. (M/15-17/1:EEG)

A group of children who participated in a focus group in one setting explained that the
main factor that led to differences in the duration of pre-trial detention was the economic
status of a child’s family: children from wealthy families were released quickly after only a
few days.

In a focus group amongst orphaned children living in a closed institution, one young person
complained about differential treatment on the basis of their disability:



‘We had a special school inside the orphanage. Our teachers treated us not like the other

children, from outside the orphanage. They did not think we could learn something. |
wanted to learn to read. | felt inferior’. (MF/18+/4:EEG)

In the scope of degrading treatment by police, children’s narratives highlighted patterns of
emasculating language with boys and sexualised language with girls. One of the girls said
that the police officer asked her if she wanted to go home with him and sexually harassed
her. A girl in another setting reported:

‘I was searched in a way that violated my privacy as | was searched by a police officer’.
(F/12-18/1:AFG)

One transgender young person described how he was verbally abused by the police, using
profane language such as:

‘Lesbian motherfucker, he thinks he’s a man’. (M/17-20/1:LAC)

The same person reported how he was treated better by the staff of the rehabilitation
centre, who respected him because they noticed he was uncomfortable when they called
him by his birth name.

In comparison, a transgender boy in another setting explained that he felt discriminated
against outside in the community, but not in the institution where he was deprived of liberty.

Finally, several children spoke of the need to address the stigma that accompanies children
who are detained after they are released. For example, one child valued the social skills that
would improve their social relations so that ‘people outside will like me’. (M/14-17/1:WEQG)
Another child referred to the importance of professionals in creating acceptance in families
and communities:

‘The social workers from x work for our reintegration. They meet our parents and

families to ensure that we go back safely to our families and join our parents without
any problem in the future after we finish our sentence here’. (M/14-17/1:APG)

4.5 Aspirations

Amidst all of this, however, children involved in the consultations spoke about their hopes
and aspirations for the future and for their lives beyond detention:
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‘I would like to become a footballer. But first | want to learn the Koran to get to know

life better’. (M/13/1:AFG)

Many children were focused on their futures, and they often spoke positively about training,
education and other programmes provided to them while in detention that would help
them once they were released.

‘This place provided all kinds of learning and give us opportunity to have access to
everything, give us work to try whether it fits us and support us to reach our goal.
(MF/10-18/1:APG)

‘There are many projects, hair cutting, bakery, farming, and guitar making. Very useful,
give education, language, and how to live, it is for my best interest’. (MF/10-18/1:APG)

‘It is very good that the fact that we are graduating in correctional service is not
mentioned in our diplomas and certificates, so all of these certificates and diplomas
will be useful for us in the future’. (M/18-21/1:EEG)

Participants spoke about their hopes once they were released from detention, including
returning to work and to education. They had many suggestions for supports that would
help them once they were back in their communities, and particularly for support that
would help them not to reoffend.

‘Resume his job as a butcher with his father. Go back to school to continue his study’.
(MF/16-18/1:AFG)

‘Soon, I'm going to raise chickens, | had a four-day training that will continue’. (M/13-
17/1:AFG)




5. Conclusions

This short report sought to present the views and experiences of the 274 children deprived
of liberty, who contributed to the Global Study. These experiences confirm the views of
hundreds of children whom | had interviewed personally in all types of situations during
my 18 fact-finding missions as UNSRT. Children have a right to express their views in matters
that affect them and, as this study shows, even when deprived of their liberty, children
are both capable and willing to do so. This is particularly significant in the challenging
environment in which many of them were being consulted.

The children who participated articulated clearly that children should not be deprived
of liberty where possible. Rather than being concerned with their own experiences, they
demonstrated an acute awareness of the social and emotional ‘gaps’ that they experienced
when being away from their families and their communities. At times, this was expressed
in feelings of loneliness, isolation, and longing for family. In this regard, they shared their
feelings of confusion and disempowerment, especially when confronted with systems that
they did not understand.

At the same time, as the cross-cutting themes highlight, children deprived of liberty adopt
strategies for coping with the adverse experiences that they faced, and articulate a capacity
for resilience and coping amidst adversity. They shared their insights regarding the things
that, for them, eased the pain of confinement: friendship, respect and empathy from
adults and their peers.

Children were clear about how detention should be improved and routinely wanted better
educational opportunities and better access to healthcare. Apart from material concerns,
children also articulated a need to have someone to turn to, who could listen to them and
empathise. Having someone who kept them informed at every stage and who took their
views seriously was crucial. Children also talked about the many other viable alternatives
to detention that involved community-based care.

At the same time, the gaps in the literature that underpinned this Study highlight the need
for greater levels of comprehensive, robust research with children about their own views and
experiences in all detention contexts and settings. Such research needs to be transparent,
rights-compliant, accountable and ethical. There also needs to be room in the analyses for
perspectives that do not fit with researchers’ pre-conceived views — remaining genuinely
open to what children have to say is central to a children’s rights approach. Experiences
will naturally vary from child to child, and from context to context; individual children will
have different experiences from one day to the next and there is thus a vital need to
undertake consultations with children that capture and depict the diversity, complexities,
and sometimes the contradictions, of children’s experiences. There is also a need for
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diverse views in research with children. In this regard, any future responses or approaches
to children deprived of liberty should include research with children that is grounded in
the many different contexts and realities of children’s lived experiences.

And finally, in line with the children’s rights approach, hearing what children have to say
also requires feedback to children on what we have heard and what impact their views have
had on the listener. In this regard, to be rights compliant, all research must not only take
account of children’s views, it must also ensure that children themselves are informed
about the impact that their views have had.



6. Recommendations

1. In all decisions that may lead to the detention of children, States are called upon
to most rigorously apply the requirement of Article 37(b) of the Convention on the
Rights of the Child that deprivation of liberty shall be applied only as a measure of
last resort in exceptional cases.

2. States should respect the principle provided under Article 12 of the Convention on the
Rights of the Child ensuring that children shall have the right to express their views
freely in all matters affecting them and that their views shall be given due weight.

3. Acknowledging that children have this right under Article 12, States should do what is
necessary in order to empower children to influence decisions relating to their treatment.

4. Thisincludes providing children with the power to seek effective remedies. Accordingly,
States should ensure that effective, child-friendly procedures are set in place so that
children can themselves lodge complaints to an independent and impartial authority
on any grievances and human rights violation during detention.

5. States are strongly encouraged to ratify the third Optional Protocol to the Convention
on the Rights of the Child on a communication procedure (OPIC), enabling children to
further seek redress for violations of their rights.

6. Based on the views expressed by children in this Study (and elsewhere), States are
strongly encouraged to develop and use community-based sanctions over detention.

7. States should ensure that independent monitoring procedures are established and
maintained so as to regularly allow detained children to be heard in a safe and confidential
space regarding their treatment.

8. Recognising that gaps in research exist in this area, States are encouraged to support
comprehensive and robust research with children in order to determine what their
own views and experiences are. Such research should be conducted in all detention
contexts and settings.

9. States should ensure that all research with children are child-friendly, transparent,
rights-compliant, accountable and ethical.
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1. Introduction

Children may be deprived of liberty for a variety of reasons and, although these reasons
are often not explicitly related to their health status, it remains likely that those deprived
of liberty will be distinguished by a high burden of ill health. This is, in part, because the
social and structural drivers of deprivation of liberty overlap with the determinants of
health. For example, young people who use alcohol or other drugs may be at increased risk
of experiencing justice-related detention for offences related to the behavioural effects of
substance use (e.g, disinhibition, aggression), or in relation to criminal charges for drug
possession, use, or trafficking! Risky substance use in young people is also associated
with poor mental health, injury, and infectious disease related to both disinhibited
behaviour (e.g., unsafe sex) and injecting drug use? Therefore, one might expect children
and adolescents in justice-related detention to be at increased risk of poor mental health,
injury-related morbidity (including traumatic brain injury; TBI) and infectious disease.
Indeed, recent systematic reviews have documented a high prevalence of mental disorder?
and infectious disease* among justice-involved young people, although to date there has
been no overarching review of their health status at the global level.

There is also good reason to suspect that children deprived of liberty for other reasons may
be at increased risk of poor health. Children in immigration detention often come from
settings distinguished by civil and political unrest, or war, and may experience inadequate
nutrition, limited access to appropriate healthcare, and/or exposure to environmental risk
factors for poor health. Experiences of trauma in their home country and/or during the
often arduous journey to immigration detention may have resulted in or compounded
mental health problems. Similarly, children held in detention in the context of armed
conflict or national security may have experienced significant trauma, and may have been
injured in conflict.® In settings of civil unrest and armed conflict, disruption to healthcare

1 Matthew D. Phillips, ‘Assessing the Impact of Drug Use and Drug Selling on Violent Offending in a Panel of Delinquent Youth’, Journal
of Drug Issues, Vol. 42(3), 2012, pp. 298-316.

2 Dan I. Lubman, Leanne Hides, Murat Yiicel & John W. Toumbourou, ‘Intervening early to reduce developmentally harmful substance
use among youth populations, The Medical Journal of Australia, Vol. 187(7), 2007, pp. S22-26; Fiona M. Gore, Paul J. N. Bloem, George
C. Patton, Jane Ferguson, Véronique Joseph, Carolyn Coffey, Susan M. Sawyer & Colin D. Mathers, ‘Global burden of disease in young
people aged 10-24 years: a systematic analysis’, The Lancet, Vol. 377(9783), 2011, pp. 2093-2102.

3 Seena Fazel, Helen Doll & Niklas Langstrom, ‘Mental disorders among adolescents in juvenile detention and correctional facilities: a
systematic review and metaregression analysis of 25 surveys', ] Am Acad Child Adolesc Psychiatry, Vol. 47(9), 2008, pp. 1010-1019.

4 Stuart A. Kinner, Kathryn Snow, Andrea L. Wirtz, Frederick L. Altice, Chris Beyrer & Kate Dolan, ‘Age-specific global prevalence of
hepatitis B, hepatitis C, HIV and tuberculosis among incarcerated people: A systematic review’, Journal of Adolescent Health, Vol. 62(3),
2018, pp. 18-26.

5 Mina Fazel, Ruth V. Reed, Catherine Panter-Brick & Alan Stein, ‘Mental health of displaced and refugee children resettled in high-income
countries: risk and protective factors’, The Lancet, Vol. 379(9812), 2012, pp. 266-282; Annette A. M. Gerritsen, Inge Bramsen, Walter Devillé,
Loes H. M. van Willigen, Johannes E. Hovens & Henk M. van der Ploeg, ‘Physical and mental health of Afghan, Iranian and Somali asylum
seekers and refugees living in the Netherlands), Social Psychiatry and Psychiatric Epidemiology, Vol. 41(1), 2006, pp. 18-26.

6 John Pearn, ‘Children and war’, Journal of Paediatrics and Child Health, Vol. 39(3), 2003, pp. 166-172.
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and other services may have compromised the health of entire populations, including
children and adolescents.’

In some countries, children are sometimes permitted to live with their incarcerated
primary caregivers, usually if it is considered to be in the best interests of the child.?
Arrangements of this sort permit breastfeeding of infants, and promote the development
of secure attachment and a prosocial bond between mother and child, which is thought to
be mutually beneficial.’ However, there is strong evidence that the children of parents who
experience detention (irrespective of whether the child is also in custody) are at increased
risk of a range of poor health outcomes including poor mental health, risky substance use,
behavioural problems, and sexually transmitted infection.”® There is also good evidence that
the children of parents who commit crimes are at increased risk of poor health outcomes,
whether or not the parent is incarcerated.” Imprisonment disproportionately affects the
most socio-economically disadvantaged families and communities,”” among whom the
prevalence of poor health and social determinants of poor health is highest.® Therefore,
irrespective of whether the child of an imprisoned parent experiences deprivation of
liberty, one might expect their health to be worse than that of children whose parents have
never been imprisoned. The poor health outcomes seen among children living with an
incarcerated mother may be due to factors that preceded the parent’s incarceration.

7 Constanze Quosh, Liyam Eloul & Rawan Ajlani, ‘Mental health of refugees and displaced persons in Syria and surrounding countries: a
systematic review’, Intervention, Vol. 11(3), 2013, pp. 276-94; Mazen Kherallah, Tayeb Alahfez, Zaher Sahloul, Khaldoun D. Eddin & Ghyath
Jamil, ‘Health care in Syria before and during the crisis|, Avicenna Journal of Medicine, Vol. 2(3), 2012, p. 51.

8 UN Office on Drugs and Crime, United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women
Offenders (‘the Bangkok Rules’), A/RES/65/229, 6 October 2010, p. 17.

9 Mary W. Byrne, Lorie S. Goshin & Sarah S. Joestl, ‘Intergenerational transmission of attachment for infants raised in a prison nursery’,
Attachment & Human Development, Vol. 12(4), 2010, pp. 375-93; Michelle Sleed, Tessa Baradon & Peter Fonagy, ‘New Beginnings for
mothers and babies in prison: A cluster randomized controlled trial’, Attachment & Human Development, Vol. 15(4), 2013, pp. 349-367.

10 Michael E. Roettger, Raymond R. Swisher, Danielle C. Kuhl & Jorge Chavez, ‘Paternal incarceration and trajectories of marijuana and other
illegal drug use from adolescence into young adulthood: evidence from longitudinal panels of males and females in the United States’,
Addiction, Vol. 106(1), 2010, pp. 121-132; Mohammad R. Hayatbakhsh, Stuart A. Kinner S, Konrad Jamrozik, Jake M. Najman & Abdullah A.
Mamun, ‘Maternal partner criminality and cannabis use in young adulthood: Prospective study’, Australian and New Zealand Journal
of Psychiatry, Vol. 41(6), 2007, pp. 546-553; Stuart A. Kinner, Rosa Alati, Jackob M. Najman & Gail M. Williams, ‘Does paternal arrest and
imprisonment lead to child behaviour problems and substance use? A longitudinal analysis’, Journal of Child Psychology and Psychiatry,
Vol. 48(11), 2007, pp. 1148-1156; Joseph Murray, David P. Farrington & Ivana Sekol, ‘Children’s Antisocial Behavior, Mental Health, Drug Use,
and Educational Performance After Parental Incarceration: A Systematic Review and Meta-Analysis|, Psychological Bulletin, Vol. 138(2),
2012, pp. 175-210; Gianna T. Le, Julianna Deardorff, Maureen Lahiff & Kim G. Harley, ‘Intergenerational Associations Between Parental
Incarceration and Children’s Sexual Risk Taking in Young Adulthood’, Journal of Adolescent Health, Vol. 64(3), 2019, pp. 398-404.

11 Tyson Whitten, Melanie Burton, Stacy Tzoumakis & Kimberlie Dean, ‘Parental Offending and Child Physical Health, Mental Health, and
Drug Use Outcomes: A Systematic Literature Review’, Journal of Child and Family Studies, Vol. 28(5), 2019, pp. 1155-1168.

12 Christopher Wildeman, ‘Parental imprisonment, the prison boom, and the concentration of childhood disadvantage’, Demography, Vol.
46(2), 2009, pp. 265-80; Bruce Western, Becky Kleykamp & Jake Rosenfeld, ‘Crime, Punishment, and American Inequality’, June 2003,
Available at https://pdfs.semanticscholar.org/1fed/4fe0f5e826abb2149eeac797aad4263461ad.pdf (accessed 1 August 2019).

13 Michael Marmot, ‘Social determinants of health inequalities) The Lancet, Vol. 365(9464), 2005, pp. 1099-1104; Michael Marmot, ‘Inclusion
health: addressing the causes of the causes), The Lancet, Vol. 391(10117), 2017, pp. 186-188.


https://pdfs.semanticscholar.org/1fed/4fe0f5e826abb2149eeac797aad4263461ad.pdf

Similarly, children held in institutional care typically come disproportionately from the
most socio-economically disadvantaged strata of society™ and, as such, are likely to suffer
disproportionately from health conditions that are more common among disadvantaged
groups. These health risks may be compounded by the reasons for the child being
in institutional care: for example, where children are in institutional care in relation to
experiences of physical, emotional or sexual abuse, the trauma associated with those
experiences may increase the risk of mental health problems.” Children who have been
homeless or otherwise suffered neglect prior to entering institutional care may have had
limited access to healthcare including vaccinations, and inadequate nutrition, potentially
increasing the risk of both communicable and non-communicable disease.”

Children deprived of liberty for notionally therapeutic reasons (e.g, in relation to acute
mental illness) by definition suffer from compromised health. However, given the tendency
for health conditions to co-occur (e.g., poor mental health increases the risk of obesity),” it
is important to consider the overall health status of children deprived of liberty in these
settings, not only the health condition that precipitated their deprivation of liberty.

1.1 The Impact of Deprivation of Liberty on Health

The concentration of ill health in places where children are deprived of liberty underscores
the salience of another important question: what is the impact of deprivation of liberty on
health? In addition to the human rights implications, considered in other chapters of this
Study, there are good reasons to suspect that deprivation of liberty might have an adverse
impact on the health of children. First, deprivation of liberty is an inherently distressing,
potentially traumatic experience and, as such, may have adverse impacts on mental

14 Fred Wulczyn, Robert Gibbons, Lonnie Snowden & Bridgette Lery, ‘Poverty, social disadvantage, and the black/white placement gap’,
Children and Youth Services Review, Vol. 35(1), 2013, pp. 65-74; Richard Barth, Judy Wildfire & Rebecca L. Green, ‘Placement Into Foster
Care and the Interplay of Urbanicity, Child Behavior Problems, and Poverty’, American Journal of Orthopsychiatry, Vol. 76(3), 2006,
pp. 358-66; Lumos, ‘Children in Institutions: The Global Picture’, 1 January 2017, Available at https://www.wearelumos.org/resources/
children-institutions-global-picture/ (Accessed 1 August 2019).

15 Rosana E. Norman, Munkhtsetseg Byambaa M, Rumna De, Alexander Butchart, James Scott & Theo Vos, ‘The Long-Term Health
Consequences of Child Physical Abuse, Emotional Abuse, and Neglect: A Systematic Review and Meta-Analysis’, PLOS Medicine, Vol.
9(11), 2012, p.e.1001349.

16 Jennifer Edidin, Zoe Ganim, Scott ). Hunter & Niranjan S. Karnik, ‘The Mental and Physical Health of Homeless Youth: A Literature
Review’, Child Psychiatry & Human Development, Vol. 43(3), 2012, pp. 354-375; Angela L. Hudson, Adeline Nyamathi, Barbara Greengold,
Alexandra Slagle, Deborah Koniak-Griffin, Farimaz Khalilifard & Daniel Getzoff, ‘Health-seeking challenges among homeless youth’,
Nursing research, Vol. 59(3), 2010, pp. 212-218.

17 Merrill Singer, Nicola Bulled, Bayla Ostrach & Emily Mendenhall, ‘Syndemics and the biosocial conception of health’, The Lancet. Vol.
389(10072), 2017, pp. 941-950; Floriana S. Luppino, Leonore M. de Wit, Paul F. Bouvy, Theo Stijnen, Pim Cuijpers, Brenda W. J. H. Penninx
& Frans G. Zitman, ‘Overweight, obesity, and depression: A systematic review and meta-analysis of longitudinal studies’, Archives of
General Psychiatry, Vol. 67(3), 2010, pp. 220-229; Genevieve Gariepy, D. Nitka & N. Schmitz, ‘The association between obesity and anxiety
disorders in the population: a systematic review and meta-analysis’ International Journal Of Obesity, Vol. 34, 2009, pp. 407-419.
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health.® Second, the particular circumstances in which children are deprived of liberty may
be harmful to health. For example, exposure to unsanitary conditions in justice-related
detention may increase the risk of infection; concentration of people with infectious diseases
such as tuberculosis and HIV in congregate settings such as immigration detention centres
may promote the spread of infection; restrictions on movement and physical activity may
adversely impact on physical development and increase the risk of obesity; inadequate diet
may result in malnutrition; and experiences of trauma due to solitary confinement, abuse
or neglect may produce or compound mental health problems.”

However, there are also some reasons to suspect that deprivation of liberty might be
associated with improvements in some aspects of health, at least for some children, in
some settings. Where children are deprived of liberty for therapeutic reasons, for example
in response to acute mental illness or suicidal behaviour, appropriate psychiatric treatment
in a least restrictive environment can be beneficial,?® although the evidence regarding when
inpatient mental health care is most appropriate for children and adolescents is limited.”
In the context of extreme poverty and homelessness, children taken into institutional care
may benefit from safe shelter, improved nutrition, and improved access to appropriate
healthcare. Detention within the child justice system is, at least in most settings, inherently
punitive, but even here there are some potentially positive health outcomes, such as
delivery of overdue vaccinations,”? diagnosis and treatment of communicable diseases,?
and addressing social determinants of health through education and linkage to housing

18 Nicky Stanley, Sian Oram, Sharon Jakobowitz, Joanne Westwood, Rohan Borschmann, Cathy Zimmerman & Louise M. Howard C, ‘The
health needs and healthcare experiences of young people trafficked into the UK/, Child Abuse and Neglect, Vol. 59, 2016, pp. 100-110.

19 Steven I. McLaughlin, Philip R. Spradling, Daniel Drociuk, Renée Ridzon, Carol Pozsik & Ida M. Onorato, ‘Extensive transmission of
Mycobacterium tuberculosis among congregated, HIV-infected prison inmates in South Carolina, United States', The International
Journal of Tuberculosis and Lung Disease, Vol. 7(7), 2003, pp. 665-672; WHO, WHO Policy on TB Infection Control in Health-Care Facilities,
Congregate Settings and Households, WHO/HTM/TB/2009.419, 2009; Kevin Whitley & John S. Rozel, ‘Mental Health Care of Detained
Youth and Solitary Confinement and Restraint Within Juvenile Detention Facilities’, Child and Adolescent Psychiatric Clinics, Vol. 25(1),
2016, pp. 71-80.

20 Heather J. Hair, ‘Outcomes for Children and Adolescents After Residential Treatment: A Review of Research from 1993 to 2003’, Journal
of Child and Family Studies, Vol. 14(4), 2005, pp. 551-575; Marije Valenkamp, Kathleen Delaney & Fop Verheij, ‘Reducing Seclusion and
Restraint During Child and Adolescent Inpatient Treatment: Still an Underdeveloped Area of Research’, Journal of Child and Adolescent
Psychiatric Nursing, Vol. 27(4), 2014, pp. 169-174.

21 Devon Indig, Craig Gear & Ann York, ‘The role of inpatient care for children and adolescents with moderate-to-severe mental disorders:
an Evidence Check rapid review brokered by the Sax Institute for the NSW Ministry of Health, September 2017, Available at https://
www.saxinstitute.org.au/wp-content/uploads/Inpatient-care-for-children-and-adolescents-with-moderate-to-severe-ment....pdf
(Accessed 2 August 2019).

22 Emilien Jeannot, Tina Huber, Alejandra Casillas, Hans Wolff & Laurent Getaz, ‘Immunisation coverage among adolescents in a Swiss
juvenile correctional facility, Acta Paediatrica, 2016, pp. 1-3; Gregory L. Gaskin, Jason M. Glanz & Ingrid A. Binswanger, Arash Anoshiravani,
‘Immunization Coverage Among Juvenile Justice Detainees Journal of Correctional Health Care, Vol. 21(3), 2015, pp. 265-275.

23 David ). Templeton, ‘Sexually transmitted infection and blood-borne virus screening in juvenile correctional facilities: A review of the
literature and recommendations for Australian centres’, Journal of Clinical Forensic Medicine, Vol. 13(1), 2006, pp. 30-36. Steven Belenko,
Richard Dembo, Matthew Rollie, Kristina Childs & Christopher Salvatore, ‘Detecting, preventing, and treating sexually transmitted
diseases among adolescent arrestees: An unmet public health need’, American Journal of Public Health, Vol. 99(6), 2009, pp. 1032-1041.


https://www.saxinstitute.org.au/wp-content/uploads/Inpatient-care-for-children-and-adolescents-with-moderate-to-severe-ment....pdf
https://www.saxinstitute.org.au/wp-content/uploads/Inpatient-care-for-children-and-adolescents-with-moderate-to-severe-ment....pdf

services on release.® Such benefits, to the extent that they are realised, are contingent
on the quality of care in places of detention, and must be sustained after release from
detention to result in any long-term health gains. Given that any such health benefits
would occur in the context of deprivation of liberty, they would be most appropriately
characterised as ‘regrettable’ public health opportunities at best.

Understanding the impact of deprivation of liberty on health is complicated by the fact that,
as discussed above, it is likely that many children who experience deprivation of liberty
are characterised by pre-existing health problems. As such, evidence of a high prevalence
of health problems among children deprived of liberty is not, in and of itself, sufficient
evidence to infer a causal relationship. Similarly, although evidence of poor health status
among young people who have previously been deprived of liberty may indicate that this
experience adversely impacted their health, it is also possible that their health was poor
before they were deprived of liberty, and that their experience of deprivation of liberty
simply failed to adequately address their unmet health needs. This critical methodological
issue, which epidemiologists call ‘confounding by indication’, requires careful and rigorous
research to unpack.

Another complicating factor is that health is not a unitary concept. Although health problems
tend to co-occur in marginalised groups, sometimes in a syndemic fashion,® exposure to
deprivation of liberty could conceivably have an adverse impact on some health indicators,
and a favourable impact on others. For example, children in justice-related detention may
be traumatised by experiences of solitary confinement, assault or other abuses;?*® but at
the same time benefit from vaccination or treatment for infectious diseases.? According to
the World Health Organization (WHO), health is ‘a state of complete physical, mental and
social well-being and not merely the absence of disease or infirmity’?® A comprehensive
understanding of the impact of deprivation of liberty on the health of children and
adolescents must consider all of these elements.

24 Joseph C. Gagnon, ‘Making the Right Turn: A Research Update on Improving Transition Outcomes among Youth Involved in the Juvenile
Corrections System’, National Collaborative on Workforce and Disability: Research Brief, Issue 3, 2018, pp. 1-28.

25 Marlene M. Eisenberg & Michael B. Blank, ‘The syndemic of the triply diagnosed: HIV positives with mental illness and substance abuse
or dependence’, Clin Res HIV/AIDS, Vol. 1, 2014, pp. 1006; Cf. Singer, op. cit., p. 4; Gabriel ). Culbert, Veena Pillai, Joseph Bick, Haider A.
Al-Darraji, Jeffrey A. Wickersham, Martin P. Wegman, Alexander R. Bazazi, Enrico Ferro, Michael Copenhaver, Adeeba Kamarulzaman &
Frederick L. Altice, ‘Confronting the HIV, Tuberculosis, Addiction, and Incarceration Syndemic in Southeast Asia: Lessons Learned from
Malaysia’ Journal of Neuroimmune Pharmacology, Vol. 11(3), 2016, pp. 446-455.

26 Cf. Whitley, op. cit., p. 5.

27 Cf. Templeton, op. cit., p. 5; Belenko, op. cit., p. 5.

28 World Health Organisation, Constitution of the World Health Organisation, 7 April 1948, Available at http://apps.who.int/gb/bd/PDF/
bd47/EN/constitution-en.pdf?ua=1(accessed 2 August 2019).
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1.2 Aims

Recognising that the health of children deprived of liberty is likely to be poor, that evidence
on the health of these young people has never been summarised at the global level, and
that the impact of deprivation of liberty on the health of children is currently not well
understood, the aims of this Study were to:

1.

undertake a rapid, global review of what is known about the health of children deprived
of liberty in diverse settings;

review and consider the evidence regarding the impact of deprivation of liberty on the
health of young people;

develop evidence-informed recommendations to maximise the health of children at risk
of experiencing deprivation of liberty; and

identify priority areas for future research regarding the health of children deprived of

liberty.

A Note on Terminology

In this chapter we refer to children, adolescents, and ‘young people’. The definitions of
these terms are not universally agreed. The World Health Organization (WHO) defines
those aged 10-19 years as adolescents, and those aged 15-24 as young people. The
Convention on the Rights of the Child (1989) defines anyone under 18 years of age
as a child, and in many countries the legal age of majority is 18 years. The recent
Lancet Commission on Adolescent Health and Wellbeing® defined ages 10-14 as early
adolescence, 15-19 as late adolescence, and 20-24 as young adulthood. Consistent
with what is known about adolescent growth and development, there is an emerging
view that the definition of adolescence should be expanded to ages 10-24.3° In some
countries, people aged up to and including 25 years are considered young people.
In the interests of brevity and consistency with the overall Study, in this chapter we
generally refer to those aged <19 years as ‘children and adolescents’, and those aged
<25 years as ‘young people’.

29

30

George C. Patton, Susan M. Sawyer, John S. Santelli, David A. Ross, Rima Afifi, Nicholas B. Allen, Monika Arora, Peter Azzopardi, Wendy
Baldwin & Christopher Bonell, ‘Our future: a Lancet commission on adolescent health and wellbeing, The Lancet, Vol. 387(10036), 2016,

pp. 2423-2478.

Susan M. Sawyer, Peter S. Azzopardi, Dakshitha Wickremarathne & George C. Patton, ‘The age of adolescence, The Lancet Child &

Adolescent Health, Vol. 2(3), 2018, pp. 223-228.




2. Method

Our literature search had two components:

Part A was undertaken as part of a scoping review of the health of children deprived of
liberty in the administration of justice (hereafter referred to as ‘justice-related detention’).

Part B was a rapid review of the health of children deprived of liberty
1) for migration-related reasons,
2) for protection or educational reasons (hereafter referred to as ‘institutional care’),

3) for notionally therapeutic reasons,

)
)

4) in the context of armed conflict or on national security grounds, or
)

5) living in prison with a parent.

All reviews were global in scope, considered publications in any language, and included
articles published from 1980 onwards.

21 Part A: Scoping Review - Justice-related Detention

This scoping review was conducted in accordance with Preferred Reporting Items for
Systematic Reviews and Meta-Analyses Extension for Scoping Reviews (PRISMA-ScR)
guidelines The protocol for this review was registered in 2016 with the PROSPERO
International Prospective Register of Systematic Reviews (HCRD42016041392).

a. Search Strategy and Information Sources

We conducted a systematic search to identify literature on the health of children in justice-
related detention. We searched 11 electronic databases: Embase, PsycINFO, ERIC, PubMed,
Web of Science, CINCH, Global Health, The Cochrane Database of Systematic Reviews, the
Campbell Library, the National Criminal Justice Reference System Abstract Database, and
Google Scholar - using variants and combinations of search terms relating to both justice-
related detention and physical, mental, sexual, oral, infectious, and neurocognitive health
conditions (See Appendix). All databases were searched from 1980 until February 2017
and this was updated by a rapid review in June 2018. We scrutinised the reference lists of

31 Andrea C. Tricco, Erin Lillie, Wasifa Zarin, Kelly K. O’'Brien, Heather Colquhoun, Danielle Levac, David Moher, Micah D. ). Peters, Tanya
Horsley, Laura Weeks, Susanne Hempel, Elie A. Akl, Christine Chang, Jessie McGowan, Lesley Stewart, Lisa Hartling, Adrian Aldcroft,
Michael G. Wilson, Chantelle Garritty, Simon Lewin, Christina M. Godfrey, Marilyn T. Macdonald, Etienne V. Langlois, Karla Soares-
Weiser, Jo Moriarty, Tammy Clifford, OzgeTuncalp & Sharon E. Straus, ‘PRISMA extension for scoping reviews (PRISMA-ScR): Checklist
and explanation’, Annals of Internal Medicine, Vol. 169(7), 2018, pp. 467-473.
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published review articles to locate additional relevant publications not identified during
the database searches. The authors’ professional networks were also used to identify
further publications.

b. Inclusion and Exclusion Criteria

Records published from 1980 onwards were potentially eligible for inclusion. Publication
format was limited to peer-reviewed journal articles, including all types of review
publications (narrative, systematic, meta-analysis). We included publications from any
countryandinanylanguage. Publications were deemed eligible forinclusion if participants
had been deprived of liberty in the administration of justice. As not all countries have
a separate child justice system and the age cut-off for justice-related youth detention
varies between countries, publications relating to children (aged <19 years) under the
supervision of adult correctional systems were included, if age-specific findings were
available. Publications where participants were aged <19 years at the time they were first
deprived of liberty, and that reported the prevalence of at least one health outcome, were
eligible for inclusion.

Publications were excluded if they reported on health outcomes in selected samples only
(e.g., specific categories of detainees, or those referred to healthcare). Publications that
reported knowledge of health risk behaviours or intention to engage in health-protective
behaviours, but did not report on an actual health outcome, were excluded.

c. Publication Selection

Search results were imported into EndNote reference management software and duplicates
were deleted using a standard function. Title and abstract screening was conducted
independently by three researchers. Full text review of the remaining publications was then
conducted independently by three researchers and reference lists of potentially relevant
publications were manually searched. Uncertainty regarding whether publications met the
inclusion criteria were resolved through discussion among the researchers. In instances
when the full text of potentially relevant publications could not be located, two attempts
were made to contact the author(s) via email to request a copy.



d. AQuality Assessment

The Joanna Briggs Institute Critical Appraisal Checklist for Prevalence Studies® was used to
assess the methodological quality of all original publications and to determine the extent
to which they addressed the possibility of bias in study design, conduct and analysis. Three
researchers independently assessed each publication. Again, any uncertainty regarding the
quality of publications was resolved through discussion among the researchers.

2.2 Part B: Rapid Review - Deprivation of Liberty in Other Settings

a. Search Strategy and Information Sources

We conducted a rapid review examining the health of children who have experienced
deprivation of liberty 1) for migration-related reasons, 2) in institutional care, 3) for
therapeutic reasons, 4) in the context of armed conflict or on national security grounds, or
5) living in prison with a parent. Systematic searches were conducted in September 2018
in two of the most comprehensive and extensive medical and health science databases:
Embase and MEDLINE.** Combinations of key search terms and subject headings relating to
children (e.g, child* or adolescen* or youth*), health (e.g. disease* or mental or malnourish*
or disabilit*), deprivation of liberty (e.g., detention or confine* or internment or institution*)
and specific deprivation of liberty settings (e.g, refugee*; co-detain*; orphan*; war; terror*)
were used (Annex21and 2.2). Searches were limited to records published from 1980 to ensure
that the review focused on contemporary evidence. The search strategy was developed in
consultation with a research librarian and content experts. Records published in languages
other than English were translated.

32 JBI, The Joanna Briggs Institute Critical Appraisal tools for use in JBI Systematic Reviews: Checklist for Prevalence Studies, Joanna Briggs
Institute, 2017, Available at https://joannabriggs.org/critical_appraisal_tools (accessed 19 November 2018).

33 Joint Information Systems Committee, Why You Need Embase and Ovid MEDLINE: n.d., Available at https://www.jiscmail.ac.uk/cgi-bin/
webadmin?A3=ind1209&L=LIS-WMNET&E=base64&P=3495725&B=-----. - %3D_NextPart_001_01CD966C.4DF1DB8D&T=application%2Fpdf;%20

name=%22Why%20You%20Need%20Embase%20and%20MEDLINE.pdf%22&N=Why%20You%20Need%20Embase%20and%20MEDLINE.pdf
(accessed 19 November 2018).
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b. Inclusion and Exclusion Criteria

Publications were deemed eligible for inclusion if the population of interest included young
people (aged <25 years) in settings where they were deprived of liberty, or individuals (any
age) who had experienced deprivation of liberty when they were aged 25 years or younger.
Only publications examining the following settings were included:

+ Children deprived of liberty for migration-related reasons (e.g., immigration detention
centers);

 Children deprived of liberty in institutional care for protection or educational reasons
(e.g., orphanages);

+ Children deprived of liberty for therapeutic reasons (e.g., psychiatric hospitals);

« Children deprived of liberty in the context of armed conflict or on national security
grounds (e.g., prisoners of war); and

+ Children living in prison with a parent (e.g., babies co-detained in prison with their
mothers).

We examined both the health of young people while deprived of liberty, and the potential
health impacts of deprivation of liberty (e.g, developmental delays, impacts on mental
health, injuries from being restrained). Quantitative and qualitative publications that
reported one or more health outcomes were eligible for inclusion. Peer-reviewed journal
articles and grey literature published from 1980 in any language were eligible for inclusion.
No restrictions were placed on the quality of the publications as this rapid review aimed
to produce an overview of what is currently known about the health of children deprived
of liberty.

Publications about individuals aged >25 years at the time of deprivation of liberty, or that
included both individuals aged >25 years and individuals aged 25 years or younger but did
not stratify by age, were excluded. Similarly, publications that included young people who
had and had not experienced deprivation of liberty, where findings were not disaggregated,
were excluded. Deprivation of liberty in settings other than those listed above were also
excluded. Publications that did not report at least one health outcome were excluded.
Publications were also excluded if they reported knowledge of risky health behaviours
(e.g, that needle sharing can spread blood-borne viruses) or intentions regarding health
behaviours (e.g., wearing a condom at the next sexual encounter), but did not report on
actual health behaviours or outcomes. Conference abstracts, case studies, and all records
published before 1980 were excluded.



c. Publication Selection

Search results were imported into EndnoteX8, a reference management software, and
duplicates were removed using a standard function. Titles and abstracts were first screened
for potential eligibility, then full text review of the remaining publications was conducted
independently by two researchers. The a priori inclusion and exclusion criteria described
above were applied. Uncertainty regarding whether publications met the inclusion criteria
were resolved through discussion among the authors. The included publications were
categorised into one of the included deprivation of liberty settings: children deprived
of liberty 1) for migration-related reasons, 2) in institutional care, 3) in institutions for
therapeutic reasons, 4) in the context of armed conflict or on national security grounds, or
5) living in prison with a parent.

2.3.Results

a. Publication Selection
Part A: Justice-related Detention

The initial search yielded 12,759 articles (12,238 from the original database search, 521
from the rapid update). This number was reduced to 7,765 after duplicates were removed.
Of these, 6,692 articles were removed after title and abstract screening. The full texts
of the remaining 1,073 articles were screened; of these, 803 were excluded and 270 (233
primary research, 37 reviews) met inclusion criteria. Studies were excluded during full text
review for the following reasons: the sample included people aged over 19 years (n=120),
the prevalence of the outcome of interest was not reported or could not be calculated
(n=125), no outcome of interest was reported (n=119), the sample was selected (n=164), the
sample had not experienced justice-related detention (n=145), the sample included both
individuals who had and individuals who had not experienced justice-related detention,
and the findings could not be disagreggated by detention status (n=72), the definition or
the ascertainment of the outcome was poor (n=28), delinquency was self-reported by those
in the sample (n=7), it was not possible to confirm whether the sample had experienced
justice-related detention (n=3), the publication was not a journal article (n=18), or the full-
text of the publication could not be located (n=2). The 233 primary research articles that
met inclusion criteria were quality assessed, and of these 56 were excluded on the basis of
quality. This left a total of 214 publications (177 primary research, 37 reviews) for inclusion
in the final analysis.
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Part B: Health of Children Deprived of Liberty in Other Settings

The combined searches yielded 5,602 publications and 14 additional publications were
identified through the authors’ professional networks (Figure A2). After duplicates were
removed, 3,519 publications were screened by title and abstract, resulting in 383 publications
selected for full-text review. In the full-text review 166 studies were excluded for the
following reasons: the sample included people aged over 25 years (n=19), no outcome of
interest was reported (n=28), the sample had not experienced deprivation of liberty (n=26),
the sample included individuals who had and had not experienced deprivation of liberty
and the findings were not disaggregated (n=21), the publication focussed on justice-related
detention (included in Part A, n=15), sample was the parents in prison, not the children
themselves (e.g, the health of pregnant women in prison) (n=3), the design was a case
study (n=6), study proposal (n=1), conference abstract/poster/proceedings (n=30), the full
text could not be located (n=5) or could not be translated (n=12). This left 217 publications
that met our inclusion criteria and were categorised into the following deprivation of
liberty settings: protective and therapeutic institutions (n = 163), migration detention (n
= 31), armed conflict and national security (n = 12), and in prison with parents (n = 11). All
included publications were published between 1980 and 2018.
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3. Results

3.1 The Health of Children in Justice-related Detention

Children who experience detention in the administration of justice constitute a large,
marginalised, medically vulnerable population that is largely hidden from public view. More
than 60,000 children experience justice-related detention each year in the United States
(US) alone.®* Young people who experience justice-related detention often do so within a
life trajectory characterised by entrenched disadvantage, instability, abuse and neglect, and
limited financial resources.®* These social and structural drivers of justice-related detention
overlap, to a large degree, with the determinants of health. Consistent with this, there
is growing evidence that many children in justice-related detention experience complex,
co-occurring health conditions and elevated rates of health-compromising behaviours, as
discussed below. These include mental disorder®*® and substance dependence,¥ cognitive
dysfunction and learning difficulties®® sexually-transmitted and blood-borne viral
infections,* self-harm and suicidal behaviour,*® oral disease,” and chronic conditions such
as asthma.”? Health-compromising behaviours related to substance use, sexual experiences,
and violence all contribute to this poorer health profile.** Children who experience justice-
related detention have often under-utilised primary and preventive care in the community

34 Elizabeth S. Barnert, Raymond Perry & Robert E. Morris, ‘Juvenile incarceration and health’, Academic pediatrics, Vol. 16(2), 2016, pp.
99-109.

35 Ibid., p, 1; Mana Golzari, Stephen Hunt & Arash Anoshiravani, ‘The health status of youth in juvenile detention facilities’, Journal of
Adolescent Health, Vol. 38(6), 2006, pp. 776-820.

36 Cf. Fazel (2008), op. cit., p. 2; Robert F. Eme, ‘Attention-Deficit/Hyperactivity Disorder and the Juvenile Justice System’, Journal of Forensic
Psychology Practice, Vol. 8(2), 2008, pp. 174-185.

37 Edward P. Mulvey, Carol A. Schubert & Alex Piquero, ‘Pathways to Desistance - Final Technical Report’, January 2014, Available at https://
www.ncjrs.gov/pdffiles1/nij/grants/244689.pdf (accessed 02 August 2019).

38 Huw Williams, Nathan Hughes, W H. Williams, Prathiba Chitsabesan, Rebecca C. Walesby, Luke T. Mounce & Betony Clasby, ‘The
prevalence of traumatic brain injury among young offenders in custody: a systematic review', Journal of head trauma rehabilitation,
Vol. 30(2), 2015, pp. 94-105.

39 Cf. Kinner (2018), op. cit., p. 2.

40 Marquita L. Stokes, Kathleen P. McCoy, Karen M. Abram, Gayle R. Byck & Linda A. Teplin, ‘Suicidal ideation and behavior in youth in the
juvenile justice system: a review of the literature’, Journal of correctional health care, Vol. 21(3), 2015, pp. 222-242.

41 Cf. Barnert (2016), op. cit., p.10; Diego C. Oliveira, Fernanda M. Ferreira, Imara de Almeida Castro Morosini, Cassius C. Torres-Pereira,
Saul M. Paiva & Fabian C. Fraiz, ‘impact of Oral Health Status on the Oral Health-Related Quality of Life of Brazilian Male Incarcerated
Adolescents), Oral health & preventive dentistry, Vol. 13(5), 2015.

42 Cf. Fazel (2008), op. cit., p. 2; Golzari, op. cit., p. 10; Stuart A. Kinner, Louise Degenhardt, Carolyn Coffey, Susan M. Sawyer, Stephen Hearps
& George C. Patton, ‘Complex health needs in the youth justice system: A survey of community-based and custodial offenders’, Journal
of Adolescent Health, Vol. 54(5), 2014, pp. 521-526.

43 Cf. Barnert (2016), op. cit., p-10.
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prior to being detained,* such that detention often represents the first real opportunity to
meaningfully identify their health needs and initiate coordinated care.

a. Mental Disorders

Children in justice-related detention have a markedly higher prevalence of mental disorder
than their community peers.®® It has been reported that two-thirds of detained boys and
three-quarters of detained girls in the US meet the diagnostic criteria for at least one
mental disorder,* with substance use disorders, behavioural disorders, and depression
being the most prevalent.” Further, 27% of detained youth have a severe mental disorder
warranting immediate treatment and approximately half receive psychotropic medication
whilst detained.® The reported prevalence of anxiety disorders in justice-related detention
has ranged from 3%-52% for boys and 18%-72% for girls. The reported prevalence of post-
traumatic stress disorder (PTSD) has ranged from 0%-53% for boys and 14%-65% for girls.
Mood disorders have also been found to be highly prevalent among young people in
justice-related detention, with a reported prevalence of depression ranging from 10-15% for
boys* and 20%-36% for girls.® A separate systematic review of the health needs of young

44 Karen A. Abram, Leah D. Paskar, Jason ). Washburn & Linda A. Teplin, ‘Perceived Barriers to Mental Health Services Among Youths in
Detention’, Journal of the American Academy of Child and Adolescent Psychiatry, Vol. 47(3), 2008, pp. 301-308.

45 Linda A. Teplin, Karen M. Abram, Gary M. McClelland, Mina K. Dulcan & Amy A. Mericle, ‘Psychiatric disorders in youth in juvenile
detention, Archives of general psychiatry, Vol. 59(12), 2002, pp. 1133-1143; Linda A. Teplin, Karen A. Abram, Gary M. McClelland, Jason J.
Washburn & Ann K. Pikus, ‘Detecting mental disorder in juvenile detainees: who receives services’, American Journal of Public Health,
Vol. 95(10), 2005, pp. 1773-1780.

46 Cf. Barnert (2016), op. cit., p.10.

47 Jennie L. Shufelt & Joseph J. Cocozza, Youth with mental health disorders in the juvenile justice system: Results from a multi-state
prevalence study, National Center for Mental Health and Juvenile Justice Delmar, Available at https://www.unicef.org/tdad/
usmentalhealthprevalence06(3).pdf (accessed 2 August 2019)

48 Cf. Barnert (2016), op. cit., p. 10; Shufelt, op. cit., p. 11.

49 Cf. Fazel, 2008, op. cit., p. 2. See also: Ahmad Ghanizadeh, Saeed Nouri & Sumbal Nabi, ‘Psychiatric problems and suicidal behaviour
in incarcerated adolescents in the Islamic Republic of Iran’, Eastern Mediterranean health journal, Vol. 18(4), 2012, p. 311; Johan
Isaksson, Elena L. Grigorenko, Lars Oreland, Britt Af Klinteberg, Roman A. Koposov & Vladislav Ruchkin, ‘Exploring possible association
between DBH genotype (C1021T), early onset of conduct disorder and psychopathic traits in juvenile delinquents’, European archives
of psychiatry and clinical neuroscience, Vol. 266(8), 2016, pp. 771-773. Roman A. Koposov, Vladislav V. Ruchkin, Martin Eisemann & Pavel
1. Sidorov, ‘Alcohol abuse in Russian delinquent adolescents), European child & adolescent psychiatry, Vol. 14(5), 2005, pp. 254-261;
Frank Lindblad, Johan Isaksson, Viktor Heiskala, Roman Koposov & Vladislav Ruchkin, ‘Comorbidity and behavior characteristics of
Russian male juvenile delinquents with ADHD and conduct disorder’, Journal of attention disorders, 2015. Vladisslav Ruchkin, Roman
Koposov, Robert Vermeiren & Mary Schwab-Stone, ‘Psychopathology and age at onset of conduct problems in juvenile delinquents’,
The Journal of clinical psychiatry, 2003. Vladislav Ruchkin, Roman A. Koposov, Ai Koyanagi & Andrew Stickley, ‘Suicidal behavior in
juvenile delinquents: the role of ADHD and other comorbid psychiatric disorders’, Child Psychiatry & Human Development, Vol. 48(5),
2017, pp. 691-698. Vladislav V. Ruchkin, Roman A. Koposov, Britt af Klinteberg, Lars Oreland & Elena L. Grigorenko, ‘Platelet MAO-B,
personality, and psychopathology’, Journal of Abnormal Psychology, Vol. 114(3), 2005, p. 477. Yolisha Singh, John Kasinathan & Andrew
Kennedy, ‘Incarcerated youth mental and physical health: parity of esteem’, International Journal of Human Rights in Healthcare, Vol.
10(3), 2017, pp. 203-212.

50 Cf. Fazel (2008), op. cit., p. 2; Singh, op. cit., p. 12; Teplin, op. cit., p. 12; Cindy S. Lederman, Gayle A. Dakof, Maria A. Larrea & Hua Li,
‘Characteristics of adolescent females in juvenile detention’, International Journal of Law and Psychiatry, Vol. 27(4), 2004, pp. 321-337.
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people in justice-related detention® reported a prevalence of psychosis of 2%. Importantly,
mental disorders in detained children have been found to be highly comorbid. One US-
based study of children in justice-related detention® found that 57% of detained girls and
46% of detained boys met the diagnostic criteria for two or more mental disorders, whilst
a dual diagnosis of a comorbid mental disorder and substance use disorder was reported
by 30% of girls and 20% of boys. Another systematic review* reported comorbid mental
disorders to be more common among young detained girls than boys, with the prevalence
ranging from 40%-100%.

b. Substance Use and Substance Use Disorders

Mostyoungpeopledetainedinthechildjusticesystemreportrecentlyusingillicitsubstances,*
with the rates of substance use disorder (SUD) in detained young people considerably
higher than among their community peers.® Established risk factors for illicit substance
use —including maltreatment early in life, unstable and dysfunctional family environments,
peer and family substance use, and brain injury — are more common among children who
come into contact with the child justice system. Illicit drug use inherently involves illegal
behaviours (i.e. buying and possessing illicit drugs) and may promote involvement with an
antisocial peer network which can reinforce negative social norms and opportunities to
break the law. Further, the pharmacological effects of some substances, notably including
alcoholand amphetamines, can increase the likelihood of involvementin violent and hostile
behaviour.” Substance use can interfere with a young person’s successful transition to adult
roles, including educational attainment and workforce participation, which may increase the

51 Charlotte Lennox, ‘The health needs of young people in prison’, Br Med Bull, Vol. 112, 2014, pp. 17-25.

52 Karen M. Abram, Linda A. Teplin, Gary M. McClelland & Mina K. Dulcan, ‘Comorbid psychiatric disorders in youth in juvenile detention’,
Archives of general psychiatry, Vol. 60(11), 2003, pp. 1097-1108.

53 Christopher ). Lennings, Dianna T. Kenny, John Howard, Anthony Arcuri & Liz Mackdacy, ‘The relationship between substance abuse and
delinquency in female adolescents in Australia’, Psychiatry, Psychology and Law. Vol. 14(1), 2007, pp. 100-110.

54 Cf. Mulvey, op. cit., p. 11.

55 Gary M. McClelland, Katherine S. Elkington, Linda A. Teplin & Karen A. Abram, ‘Multiple substance use disorders in juvenile detainees’,
Journal of the American Academy of Child & Adolescent Psychiatry, Vol. 43(10), 2004, pp. 1215-1224; Linda A. Teplin, Katherine S.
Elkington, Gary M. McClelland, Karen M. Abram, Amy A. Mericle & Jason J. Washburn, ‘Major mental disorders, substance use disorders,
comorbidity, and HIV-AIDS risk behaviors in juvenile detainees), Psychiatric Services, Vol. 56(7), 2005, pp. 823-828.

56 Rolf Loeber & David P. Farrington, ‘Young children who commit crime: epidemiology, developmental origins, risk factors, early
interventions, and policy implications’, Development and psychopathology, Vol. 12(&4), 2000, pp. 737-762.

57 IraSommers, Deborah Baskin & Arielle Baskin-Sommers, ‘Methamphetamine use among young adults: Health and social consequences’,
Addictive Behaviors, Vol. 31(8), 2006, pp. 1469-1476; Amy Kirwan, Brendan Quinn, Rebecca Winter, Stuart A. Kinner, Paul Dietze & Mark
Stoové, ‘Correlates of property crime in a cohort of recently released prisoners with a history of injecting drug use’, Harm reduction
journal, Vol. 12(1), 2015, p. 23; Kelli A. Komro KA, Carolyn L. Williams, Jean L. Forster, Cheryl L. Perry, Kian Farbakhsh & Melissa H. Stigler,
‘The Relationship Between Adolescent Alcohol Use and Delinquent and Violent Behaviors', Journal of Child & Adolescent Substance
Abuse, Vol. 9(2), 2000, pp. 13-28.



likelihood of coming into contact with the child justice system.>® There is growing evidence
that early identification and treatment of SUD (particularly treatments that incorporate
family members) can lead to reductions in cannabis use, alcohol consumption, and non-
drug-related offending among justice-involved young people.”® Recommendations for drug
treatment embedded within justice-related detention settings include routine screening of
all children to identify substance use problems as early as possible, family involvement in
drug treatment, and continuation of drug treatment from detention into the community.*°
The Joint UNODC/WHO Programme on Drug Dependence Treatment and Care recognises
that SUDs are primarily a health rather than a criminal justice concern and, in recognition
of the reality that many people with SUDs are nevertheless subjected to criminal justice
sanctions, recommends that the criminal justice system should collaborate closely with
health and social services to facilitate treatment in the healthcare system during periods
of incarceration.®

c. Communicable Diseases

Several studies have reported an elevated prevalence of many communicable diseases,
sexually transmitted infections (STIs), and associated risk-taking behaviours among children
in justice-related detention, when compared to their community peers.®? A recent systematic
review of blood-borne virus prevalence among young people in justice-related detention®
reported estimates ranging from 0%-25% for hepatitis B virus (HBV) surface antigen, 0-71%
for hepatitis Cvirus (HCV) antibodies, and 0%-16% for HIV infection. The reported prevalence
of HIV was higher in studies from African countries (2%-16%) compared with those from
other regions (0%-5%).® Other reviews have also noted a low HIV prevalence in studies
of children in justice-related detention in high-income countries, despite early sexual
debut and unsafe sex being commonly reported, highlighting important opportunities

58 Wayne D. Hall, George C. Patton, Emily Stockings, Megan Weier, Michael Lynskey, Katherine I. Morley & Louisa Degenhardt, ‘Why young
people’s substance use matters for global health’, Lancet Psychiatry, Vol. 3(3), 2016, pp. 265-279.

59 Laurie Chassin, George Knight, Delfino Vargas-Chanes, Sandra H. Losoya & Diana Naranjo, ‘Substance Use Treatment Outcomes in a
Sample of Male Serious Juvenile Offenders’, Journal of substance abuse treatment, Vol. 36(2), 2009, pp. 183-194.

60 Models for Change Resource Center Partnership, To Decrease Juvenile Offending, Make Effective Drug Treatment a Priority, 2014,
Available at https://www.pathwaysstudy.pitt.edu/documents/MacArthur%20Brief%20Make%20Effective%20Drug%20Treatment%20
a%20Priority.pdf (accessed 2 August 2019).

61 UN Office on Drugs and Crime, International Standards for the Treatment of Drug Use Disorders, March 2017, p. 11.

62 Cf. Barnert(2016), op. cit., p. 11; Teplin (2005), op. cit., p. 13; Linda A. Teplin, Amy A. Mericle, Gary M. McClelland & Karen A. Abram, ‘HIV and
AIDS risk behaviors in juvenile detainees: Implications for public health policy’, American Journal of Public Health, Vol. 93(6), 2003, pp.
906-912; Gary M. McClelland, Linda A. Teplin, Karen A. Abram & Naomi Jacobs, ‘HIV and AIDS risk behaviors among female jail detainees:
implications for public health policy’, American Journal of Public Health, Vol. 92(5), 2002, pp. 818-825.

63 Cf. Kinner (2018), op. cit., p. 2.

64 Ibid., p. 14.
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for education and HIV prevention in justice-related detention.® Justice-related detention
also provides an important opportunity for catch-up vaccination to protect against HBV
and other communicable diseases.® Routine screening for chlamydia and gonorrhea
for children in justice-related detention is recommended by the US Centres for Disease
Control. A systematic review of chlamydia and gonorrhoea prevalence among young
people in justice-related detention in the US reported that 10%-33% of girls and 6%-14% of
boys tested positive for chlamydia, and 5%-23% of girls and 1%-6% of boys tested positive
for gonorrhea.’® The high prevalence of chlamydia among young people in justice-related
detention highlights the importance of STl screening in justice-related detention settings,
which may also create opportunities for engagement on broader elements of sexual and
reproductive health. Several studies have documented that a high proportion of detained
adolescent girls have experienced childhood sexual abuse and intimate partner violence,”
highlighting the need for trauma-informed approaches to sexual health (e.g, allowing self-
collected specimens rather than pairing STI screening with gynaecological examinations)™
in this population.

d. Neurodevelopmental Disorders

The prevalence of various neurodevelopmental disabilities among children in justice-
related detention is consistently higher than in the general population.”* Similar findings

65 Cf. Templeton, op. cit., p. 5. See also: Paula K. Braverman, Pamela J. Murray, William P. Adelman, Cora C. Breuner, David A. Levine, Arik V.
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have been reported with respect to communication impairments, with a majority of
children in justice-related detention having some form of difficulty with language that
significantly affects day-to-day functioning’? TBI are also common among children in
justice-related detention, with one recent review” reporting that 32%-50% report having
experienced a TBI resulting in loss of consciousness at some point in their childhood,
compared to a prevalence of 5%-24% within the general population.” The prevalence of
fetal alcohol spectrum disorder (FASD) is also higher among children in justice-related
detention, with studies reporting a prevalence of 11%-36%,”” compared to estimates of
2%-5% among children in Western countries’® Each of these studies reported particularly
high rates among detained Indigenous children (19%-47%), indicating that FASD cannot be
readily separated from complex issues of intergenerational disadvantage, poor access to
healthcare, and risk of parental mental health difficulties.” The restricted focus on FASD in
North America and Australia is indicative of the geographically uneven spread of research
evidence regarding childhood neurodevelopmental disabilities. The vast majority of studies
have been undertaken in Australia, Canada, the UK or the US, with little evidence available
from low- and middle-income countries.

e. Self-Harm and Suicidal Behaviour

The incidence of self-harm and suicidal behaviour is higher among children in justice-
related detention than among their community peers.” The reported prevalence of lifetime
suicidal behaviour during justice-related detention ranges from 4%-23% and this increases

72 Ibid., p. 15.
73 Cf. Williams, op. cit., p. 11.
74 1bid., p. 15.
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to 6%-27% following release from detention. Research has indicated that stresses related
to justice-related detention, separation from family and peers, abuse histories, substance
use, mental health disorders, and impulsive personality traits contribute to the elevated
suicide risk among young people in or previously in justice-related detention.” Youth who
have experienced justice-related detention die by suicide at a rate more than four times
greater than the general adolescent population.®® Importantly, whilst suicide accounts for
less than 1% of all deaths among children in justice-related detention,® the risk of suicide
following release from this form of detention has been estimated to be two-to-nine times
greater than that of community peers who have not experienced justice-related detention.®

f. Mortality

Young people who have experienced justice-related detention die at a rate that is
orders of magnitude higher than that of their community peers, most often due to
drug overdose, suicide, injury and violence.® In some settings, gang membership and
substance use problems have been proposed as mediators for the heightened mortality
risk seen in this population.®
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In the US, young people released from justice-related detention are at four-fold increased
risk of death compared to the general adolescent population rate, with homicide accounting
for more than two-thirds of all deaths.®

g. The Impact of Justice-related Detention on Health

As outlined above, there is considerable evidence documenting a history of poor physical
and mental health among children in justice-related detention. However, justice-related
detention is itself an important determinant of future health.®® The available evidence
regarding the longitudinal impacts of justice-related detention on health suggests that
experiencing any period of detention during adolescence or young adulthood is associated
with poorer general health,®” severe functional limitations,® hypertension,® and a higher
prevalence of overweight and obesity during adulthood.”® Additionally, recent US-based
research demonstrated that justice-related detention and incarceration are related to health
in a dose-dependent fashion, noting that a longer cumulative duration of detention during
adolescence and young adulthood was independently associated with poorer physical
and mental health outcomes later in adulthood.”” Proposed causal mechanisms include
increased exposure to communicable diseases, trauma in detention facilities, physical or
sexual traumas sustained in detention, and social barriers following release from detention
relating to stigma and social isolation.”? Justice-related detention also likely erodes mental
health,” and may compound existing socioeconomic and psychosocial health risks in
vulnerable populations.™
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Most Common Health Problems of Children Deprived
of Liberty in the Justice System

NEURODEVELOPMENTAL SUBSTANCE MENTAL DISORDERS
DISORDERS USE - behavioural disorder

- difficulty with language DISORDERS - depression and anxiety
- alcohol spectrum disorder - drug use Isoraer

- traumatic brain injury - alcohol - post-traumatic stress

disorder

consumption )
- psychosis

SELF-HARM AND MORTALITY COMMUNICABLE
SUICIDAL BEHAVIOUR J fcaused by: DISEASES

caused by: - drug overdose - blood-born viruses

- separation from family and || |- suicide (hepatitis B, hepatitis C,

peers ~injury HIV infections)

- abuse - violence - sexually transmitted

- substance use - gang diseases
- mental health disorders membership
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3.2 The Health of Children Living with their Mother in Prison

Our rapid review identified 10 studies globally examining the health of children living
with their mother in prison. Most of these were characterised by significant methodological
limitations.

a. Mental Health and Cognitive Development

There is some evidence that children living with their mothers in prison are at increased
risk of mental health problems and impaired cognitive development, although the
methodological quality of most of that evidence is weak. A study of 27 children residing
in a Turkish prison with their mothers reported that 27% screened positive for adjustment
disorder, 12% for separation anxiety disorder, and 8% for conduct disorder.®® One in three of
these children screened positive for developmental delays.®® A Spanish study of 127 children
residing in prison with their mothers reported that their cognitive and motor development
was comparable to that of children in the general population.” This study also found that
children who received less stimulation exhibited poorer development after 18 months of
age.®® Another study, from Argentina, measured cognitive and language development in a
sample of 68 children detained with their mothers and found that the average scores in the
sample were slightly below the average of the general population, and that older children
(who had spent more time in prison) had lower scores, suggesting a possible dose-response
relationship between incarceration and impaired cognitive and language development.®®

Fewer studies have considered the impact of having a child live with their incarcerated
mother on subsequent mental health outcomes. One US study compared the mental health
of 47 preschool-aged children who spent their first 1-18 months in a prison nursery that
was implementing ‘developmentally supportive’ programming, with the mental health of
children separated from their mothers in their infancy during her incarceration.’™ Children
who spent their infancy in the prison nursery reported lower anxiety/depression scores
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96 Ibid., p. 18.
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An International Journal of Research and Practice, Vol. 12(5), 2003, pp. 461-474.

98 Ibid, p. 18.

99 Horacio Lejarrag, Clemente Berardi, Susana Ortale, Maria M. Contreras, Adriana Sanjurjo, Celina Lejarraga, Caceres Martinez Caceres
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Archivos Argentinos de Pediatria, Vol. 109(6), 2011, pp. 485-491.
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Prison Journal, Vol. 94(2), 2014, pp. 139-158.
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compared to those separated from their mothers.™! The researchers argued that in spite of
high levels of contextual risk in the post-release period, prison nursery co-residence could
increase resilience to anxious/depressed behaviour problems in the preschool period, and
that attachment security could be a protective factor.®?

b. Infectious Disease

In a sample of 30 children residing in a Sri Lankan prison with their mothers, 13% had
respiratory infections, 7% impetigo, 23% scabies, and 10% head lice."™ Among 127 children
born to incarcerated mothers and living with them in a Spanish prison, the prevalence of
HIV and hepatitis (type unspecified) was 9% and 8% respectively.”®

One retrospective cohort study conducted in Brazil, where children may reside with
their incarcerated mothers for a period of six months to six years following birth,
examined whether the prevalence of infectious disease and/or the incidence of mother-
child transmission of disease differed for incarcerated and non-incarcerated women.
The researchers examined differences in the estimated prevalence of mother-to-
child transmission of syphilis, and the incidence of congenital syphilis, between non-
incarcerated women and 104 women (with 109 children) incarcerated in Brazilian prisons.
The prevalence of HIV was 6.6 times greater and syphilis 6.7 times greater in incarcerated
women than in non-incarcerated women. Consistent with this, the estimated prevalence
of mother-to-child transmission of syphilis was substantially higher in incarcerated
women (67%) than in non-incarcerated women (37%),'° and the incidence of congenital
syphilis was markedly higher for living newborns born to incarcerated women (58.1 per
1,000) compared with those born to non-incarcerated women (4.6 per 1,000)."°¢ Compared
with non-incarcerated women, incarcerated women started antenatal care later in their
pregnancies and were less likely to have received an adequate number of consultations,
or to have received HIV or syphilis testing during pregnancy.'”’
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c. Oral Health

A Sri Lankan study of 30 children detained with their mothers reported a prevalence
of dental caries of 7%. Another cross-sectional study, conducted in the United Arab
Emirates (UAE), evaluated the oral health status of 128 children aged <6 years detained
with their mothers in nine UAE prison nurseries, and compared this with the oral health
status of non-detained children recruited from primary healthcare centres. There was no
difference in the prevalence of dental caries between the groups of children, although in
this study the prevalence in both groups was exceptionally high (>90%)."° The children
deprived of liberty were found to have poorer oral hygiene according to a standard clinical
assessment (94%) compared with their non-detained counterparts (82%). The prevalence of
gingivitis was also higher in detained children (59%) compared with non-detained children
(31%).M Additionally, detained children exhibited higher treatment need and received
less restorative treatment and care relative to children in the community.™ This study
also reported that the caregivers of the children experiencing incarceration had poor oral
healthcare knowledge,™ and suggested that this may explain why these children were not
accessing oral healthcare available to them in prison.

3.3 The Health of Children Deprived of Liberty in the Context of Armed Conflict or
National Security

Experiences of war, conflict or terrorism can lead to a complex range of injuries, disabilities
and health conditions. Common consequences of armed conflict such as displacement
from homes and communities, degradation and loss of basic services, and destruction
of social, economic and cultural life often result in disruption and trauma.™ Situations of
armed conflict may also result in children being deprived of their liberty, including being
detained by armed groups who may be state actors and/or non-State groups. For children,
vulnerability may be exacerbated by separation from parents and peers, potentially due to
the parents’ death or internment. Children are maturing psychologically and, as such, may

108 Cf. Senanayake, op. cit., p. 19.
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not fully comprehend the reasons for events whilst experiencing extreme emotions, such
as being fearful when being tortured for information or being threatened with death for not
complying with demands.™

In our rapid review of the literature we identified very few studies that looked specifically
at the health of children deprived of liberty in the context of armed conflict or national
security, or that explicitly considered the impact of such deprivation on subsequent health
outcomes. As such, this chapter reflects the evidence available to us, which largely focuses
on the health of children in the context of armed conflict, rather than those deprived of
liberty in these settings specifically. Whilst some of the experiences discussed may take
place in the context of deprivation of liberty, the studies we identified were not restricted
to these contexts. This is an important gap in the literature.

In reviewing the available (albeit limited) literature, we identified underlying key themes
across different forms of conflict (e.g., inter-state, civil, terror), geo-political areas, and
time, that seem to be associated with the presence, severity and duration of mental health
and disability outcomes experienced by children and adolescents in the context of armed
conflict. These include: the dosage and chronicity of traumatic events™; degradation of
support systems (including loss of family);" and humiliation induced by conflict and war-
like situations.™ It should also be noted that there is a related and nascent literature
suggesting that chronic stress at key developmental periods may affect brain system
development relevant to the ‘fight/flight/freeze’ response, resulting in stronger reactivity to
threat and weaker emotional regulation.”® This literature may be relevant when considering
later behavioural problems in these children, such as hypervigilance for threat, which is a
commonly-observed response in children exposed to armed conflict.

By definition, torture involves inflicting pain (mental or physical), potentially in order to
extractinformation or compel behaviour; it may take the form of assault or direct deprivation
of warmth, food or other necessities. The Special Rapporteur on Torture, on the basis of
18 fact-finding missions to States in all world regions, concluded that torture is a ‘global
phenomenon’: ‘In the vast majority of States, torture not only occurs in isolated cases, but
is practised in a more regular, widespread and even systematic manner.™ We identified

114 Trudy M. Mooren & Rolf ). Kleber, ‘The significance of experiences of war and migration in older age: Long-term consequences in child
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one narrative review that considered some of the health consequences of torture during
political violence, civil unrest and war, for children.” The authors of this review summarised
statements by the Foundation for the Protection of Children Injured by States of Exception
(PIDEE), which supported more than 3,000 child victims of repression during the 1970s to
1990s in Chile. The authors reported that some children assisted by PIDEE had witnessed
the beating and detention of family members, and/or were themselves tortured.” These
children experienced long-term problems in cognition, sleep, and mood (e.g., irritability,
crying). The authors also noted 415 cases of torture in the Philippines (1976 to 1995) where
this pattern was mirrored; children experienced disrupted sleep (seemingly consistent with
PTSD), apathy, helplessness, behavioural changes (e.g., increased aggression), and cognitive
problems (poor memory and attention). In another case series, the authors summarised
medical/photographic documentation of the effects of torture for 133 street children in
Guatemala and Honduras. In addition to documented evidence of physical injuries such
as bruises, lacerations, burns, or fractures, the authors noted that the most chronic
consequence of torture for most was ongoing pain and psychophysiologic symptoms.'

Another potentially traumatising aspect of exposure to war and conflict is the experience
of humiliation. In one study, researchers examined the impact of humiliation in war-like
conditions on the health of 3,415 Palestinian children, using a survey adapted from the
WHO Health Behaviour in School-Aged Children Survey.”” They observed a dose-response
relationship between the number of forms of humiliation experienced, and subjective
health complaints (somatic symptoms), even after adjusting for sex, residence, and
exposure to violence. The researchers also found that children in refugee camps reported
more subjective health complaints than those living in villages.™

There are thought to be around 300,000 Children Associated with Armed Forces and Armed
Groups (CAAFAG) worldwide.™ A cross-sectional analysis of data from a survey of former
child soldiers (FCS) in Sierra Leone (N=260; 89% male) between 2002 and 2004 identified
a range of experiences of adversity and trauma. They were abducted on average at about
10 years of age and, although boys (42%) were more likely than girls (28%) to have been
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trained as soldiers, boys and girls were equally likely to have been involved in injuring or
killing others. These children reported high rates of exposure to distressing and traumatic
events, with girls particularly likely to report having been raped (44% F, 5% M); many
suffered beatings, torture and threats to life.” Levels of clinical anxiety and depression
were high for both females (80%/72%) and males (52%/55%). Death of a parent was
associated with symptoms of mood disorder. Two further studies have investigated the
health and wellbeing of child soldiers compared to non-soldiers.”” A cross-sectional study
of 141 approximately fifteen year old FCS in Nepal, matched by age and gender with never-
conscripted (NS) children, found that the FCS had higher levels of mental health problems
than the NC children (depression 53% vs. 24%; anxiety 46% vs. 38%; PTSD 55% vs. 20%;
general 'impairment' of functioning in day-to-day life 62% vs. 45%)."2¢ After adjusting for the
level of trauma exposure, FCS were found to be 2.4 times more likely than NC children to
be depressed; and 6.8 times more likely to have PTSD if they were girls, and 3.8 times more
so for boys. These findings suggest that although the extent of exposure to trauma is an
important driver of mental health problems in FCS, other aspects of the experience of war
and conflict are also relevant.

Another study™ explored the experiences of FCS held captive for at least three months
between 2014 and 2017 by Islamic State in Iraq and Syria. Yazidi boys who were FCS (N=81)
were compared with two groups of non-FCS refugee children who were Yazidi (N=32) and
Muslim (N=31) boys from the same area. All three groups were on average 12 years of age.
Many participants from both FCS and refugee groups had witnessed killings, including of
family members. A larger proportion of FCS children were identified as having mental health
problems, compared to Yazidi and Muslim control groups (anxiety: 45% vs. 34% and 32%;
somatoform: 49% vs. 28% and 25%; personality: 15% vs. 6% and 10%; somatic: 51% vs. 31%
and 32%). The FCS also had significantly higher scores for PTSD and depression. Once again,
these findings indicate that although ‘trauma dosage’ is important, the experiences of FCS
contain elements over and above established concepts of trauma that may contribute to
poor mental health.
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Findings from surveys can quantify the health-related experiences of FCS, but may not
adequately characterise the complexity of their experiences. We identified one qualitative
study of support staff in transit and training centres for FCS in the Democratic Republic of
Congo. Based on semi-structured interviews with 11 staff, the authors identified key themes
relevant to disability and poor mental health in FCS including: how the children had been
forced to participate in atrocities against their will; had suffered catastrophic injuries such as
amputated limbs; had behavioural problems including a tendency to aggression; addiction
problems which often contributed to experiences of severe poverty; and were traumatised,
reported feelings of sadness and hopelessness, and suicidal ideation.™ Consistent with
this, a recent narrative review concluded that disabilities and severe poverty are intricately
linked for FCS - with each increasing risk of the other — and that both are risk factors for
recruitment and abduction.™ Indeed, such children may be extremely marginalised in their
societies due to combined stigma and discrimination due to their impairments and their
status as FCS.™ This likely compounds their disadvantage, and makes them even more likely
to be both distressed and at risk of being victims of future crimes, such as being forced into
further violent criminal activity. It is clear that systems are needed to re-integrate affected
children, to reduce distress and vulnerability to further exploitation.

The health and psychological effects of war and conflict can be very long lasting, particularly
when there is significant ‘dosage’ of trauma experience. One study®™ compared the mental
health of 255 child survivors of WWII in the former Dutch East Indies (DEI; now Indonesia)
who had re-located to the Netherlands, with that of WWII child survivors in Europe, and other
comparison groups. The DEI group had experienced more ‘war situations’ (e.g. wounding),
internment and forced labour, and had higher levels of PTSD symptoms than the survivors of
WWIIin Europe. However, they also reported greater access to, and use of, psychosocial support
groups, suggesting that some consideration had been made of their increased support needs.
The DEI group had also experienced a greater degree of adversity, including family separation
and humiliation. In a narrative review of the history of child refugee survivors of the Greek
Civil War it was noted that many had health problems at the time (scabies, typhus, trachoma,
malnutrition).™ Although specific mental health and disability issues were not recorded, it
was reported that children bore “psychological scar[s]” sixty years later.
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3.4 The Health of Children in Immigration Detention

a. Mental Health

The majority of peer-reviewed and grey literature examining the health of children who
have experienced immigration detention has focused on mental health™ and has been
conducted in high-income countries, frequently Australia.”” There is little information
available regarding the health status of children in detention that can be considered
in isolation from the impact of immigration detention on health. This likely reflects the
difficulties of accessing information in immigration detention settings, lack of data on the
health of detained asylum seekers before detention, and the difficulty of meaningfully
comparing the health situation of children in detention with those outside.™®

Children in immigration detention are vulnerable to experiencing serious mental health
disorders. A range of factors have been posited as contributing to psychological problems
in children in immigration detention, including torture and trauma prior to arrival, the
breakdown of families within detention, the length of detention and uncertainties about
outcomes, and witnessing trauma within detention.™ There is broad recognition that
children in immigration detention are very likely to have been exposed to considerable
levels of pre-detention trauma and that this is relevant to both their mental health in
detention and their vulnerability to the effects of additional trauma in detention.™°

We found no peer-reviewed studies that reliably measured the prevalence of mental
health disorders among children in immigration detention. While precise prevalence
estimates are difficult, efforts have been made to build an evidence base by way of
observational reports by clinicians, which consistently indicate a high prevalence of
serious disorders in detained children.
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Comprehensive collections of observations by clinicians were documented in the evidence
to two large public inquiries into children in immigration detention in Australia in 2004
and 2014. These inquiries also considered evidence provided by children and their
families, detention centre medical staff and other interested parties, and reviewed primary
documents from Government departments. One of the key findings from the 2004 report was
that children in immigration detention for long periods of time are at high risk of serious
mental health-related harm.™ This inquiry found that there were high levels of serious
development delays, and of depression, anxiety, PTSD and self-harm among children in
immigration detention. The report did not seek to estimate prevalence as it noted the
difficulties in doing this with any degree of accuracy.

The lack of baseline data regarding the mental health of children in detention was identified
as a significant problem in the 2014 Australian inquiry. In the Australian context, this was
associated with the use in detention of different clinical assessment tools to those used
in routine clinical practice in the community. This was remedied in 2014, which enabled
the first direct comparisons to be made of clinical assessments. These assessments, of
243 children aged 5 to 17 years in immigration detention centres, were undertaken by
detention medical staff from April 2014 to June 2014 and reviewed by the 2014 inquiry. This
revealed that 34% of children had mental health disorders comparable in seriousness to
children referred to hospital-based child mental health out-patient services for psychiatric
treatment. The inquiry noted that fewer than 2% of children in the Australian population
had mental health disorders at this level.

Two studies™ that reanalysed Australian Government data from the 2014 inquiry™ may
provide the most reliable peer-reviewed data on the prevalence of mental health disorders
in this population. However, synthesis of findings across these studies is difficult as
each appears to have a different sub-set of the original Government data.™ Mares and
colleagues™® found that out of 26 children (aged 12-17 years) who had a complete mental
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health assessment, all met the criteria for mixed anxiety and depression and 86% (n=22)
had a severe disorder. Young and colleagues examined 243 children aged five to 17 years
and found that one third (n=83) had clinical symptoms that required tertiary outpatient
mental health assessment.™

A small cohort of 24 children whose families were receiving free legal assistance in
challenging their detention in a British immigration center also reported a high prevalence
of mental health disorders. Of 11 children aged five to 10 years who had a psychological
assessment, all displayed symptoms of depression and anxiety and were disorientated,
confused and frightened by the detention setting; 10 had sleep problems, including
nightmares and difficulty falling or remaining asleep. Younger children aged one to four
years (n=8) experienced developmental delays, including regression of language (n=4), mild
language delay (n=3), loss of previously acquired cognitive skills (n=2), and being selectively
mute (n=1). However, it is unknown how representative this sample is of all children in
immigration detention.

Case series of children referred to mental health services during immigration detention
have found that a high proportion had mental health disorders. It should be noted that
these samples are not representative of the population in the detention centre and are likely
biased towards poor mental health. Von Werthern and colleagues’ review™ describes a cases
series of 74 Cuban children referred to a psychiatric clinic while in immigration detention. All
children in this case series had severe to very severe post-traumatic stress symptoms.™

A later Australian case series of 20 children consecutively referred to a child mental health
service found that a high proportion were experiencing mood disturbance and post-
traumatic symptoms.™ Of 10 children under five years old, half (n=5) had delays in language
and social development and/or emotional and behavioural dysregulation.™ Of the older
children aged six to 17 years (n=10), all met clinical criteria for PTSD and major depression
with suicidal ideation, eight had self-harmed, and seven had symptoms of anxiety disorder.™
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The authors followed up participants 12 months later, but only reported general information
on the families of the children, not specific information on the children themselves. The
authors noted that the wellbeing of the families who remained in immigration detention
had deteriorated, with family members becoming agitated and suicidal.”

b. Other Health Outcomes in Immigration Detention

Very limited information is available regarding health outcomes other than mental health.
One study of a small cohort of 24 children whose families were receiving free legal assistance
in challenging their detention in a British immigration centre, reported some information on
the physical health of the children.™ The authors noted that while many of the symptoms
reported were common in childhood (e.g., fever n=5, eczema n=4, cough n=9, abdominal pain
n=9, vomiting n=4) the parents were concerned that pre-existing symptoms had worsened
while the child had been in detention.”™ Of the 14 children for whom there was data for a
growth assessment, eight had lost weight since admission to the detention setting.™®

c. The Impact of Immigration Detention on Health

We found four systematic reviews examining the mental health of refugees in various
countries and settings (detention and the community). All four reviews argued that
immigration detention has an adverse impact on the mental health of children, although
the evidence in support of these arguments was weak.™ A very small number of studies
examining the health of children in immigration detention was included in these reviews.
The earliest was published in 2009 and only examined immigration detention in Australia,
the United Kingdom and the United States.® Of the ten studies included in this review,
only three examined children who had been exposed to immigration detention.’ An update
of this systematic review, published in 2018, was not restricted by country and included
an additional 21 studies.®™ Of these, only six examined children who had experienced
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immigration detention.’® The other two systematic reviews examined risk and protective
factors for mental health in refugee children resettled in high™ and low- and middle-income
countries.”® Of the 44 studies included in Fazel and colleagues’ review,"® only five examined
children exposed to immigration detention, of which three were included in the previously
mentioned systematic reviews."” Of the 27 studies included in Reed and colleagues’ review,s®
only four examined the health of children exposed to immigration detention.

Despite the findings of the above systematic reviews, there are a number of significant
methodological limitations in the literature that preclude causal inferences being made
about the association between immigration detention and the mental health of children.
Studies often have small sample sizes, report descriptive results, do not have a comparison
group, use cross-sectional data, have selected samples, do not report participation rates
such that the representativeness and generalisability of the findings are unknown, and rely
on self-report to assess mental health.™™ As such, these studies are unable to reliably assess
whether detention independently impacts the mental health of children. As mentioned
previously, it is likely that the mental health of children in immigration detention will also
be impacted by their experiences before migration, and the migration journey, as well as
migration detention. However, it is not unreasonable to postulate that detaining a group
of vulnerable children who have already experienced trauma and hardship will adversely
impact their health and exacerbate existing mental health disorders.”

A number of studies have argued that immigration detention is detrimental to children as
it exposes them to distressing incidents.” While in immigration detention, children may
witness suicides and self-harm of other detainees™ or family members;”® be physically or
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verbally assaulted by detention officers;” witness fights between detainees, or experience
being handcuffed, detained in solitary confinement, or being called by a number instead
of their name;" or be subjected to body searches that may involve removing clothing.’
Traumatic experiences during detention may have long-term effects. Reed and colleagues™
reported that experiencing violence during detention was a risk factor for withdrawn
behaviour in children four to six months after release from immigration detention. An
Australian study published in 2016, in which experienced paediatricians assessed 49
children in a remote detention centre, described them as ‘amongst the most traumatised
children the paediatricians have ever seen’®

We found few studies that compared the mental health of children in immigration detention
to that of another group. Studies comparing children in immigration detention to children
who are not detained typically find poorer mental health in the children in immigration
detention. Zwi and colleagues" found that, compared to non-detained refugee children,
those who were detained in Australian immigration detention centres had significantly
impaired social-emotional wellbeing as measured by conduct disorder, emotional problems,
and hyperactivity. Reed and colleagues’ review' reported that children in refugee camps in
Palestine were more likely than Palestinian children in urban and rural areas to experience
anxiety.

Two studies have retrospectively assessed the mental health of children who have
experienced immigration detention, in an effort to consider the association between
detention and mental health.® The first used validated tools to examine the mental
health of a cohort of 20 children detained in an Australian immigration detention centre.®
This study compared the mental health of children during detention to the mental
health of the same children prior to detention (measured retrospectively).’® They found

174 Cf. Steel, op. cit., p. 26; Ethnolt, op. cit., p. 27.
175 Cf. Steel, op. cit., p. 26.

176 Cf. Ethnolt, op. cit., p. 27.

177 Cf. Reed, op. cit., p. 23.

178 Elizabeth Elliot & Hasantha Gunasekera, ‘The health and well-being of children in immigration detention’, 4 February 2016, Available at
https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/health-and-well-being-children-immigration
(accessed 4 August 2019).

179 Cf. Zwi, op. cit., p. 25.

180 Cf. Reed, op. cit., p. 23.

181 Cf. Steel, op. cit., p. 26; Ethnolt, op. cit., p. 27.
182 Cf. Steel, op. cit., p. 26.

183 Ibid., p. 28.
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a tenfold increase in psychiatric disorders among children after being detained.”® All
children in the sample were diagnosed with at least one psychiatric disorder and 80%
(n=16) were diagnosed with multiple disorders.®® The majority of children (n=19) were
diagnosed with major depressive disorder (MDD) and half were diagnosed with PTSD.™®
The second study examined 35 children who had previously been detained in immigration
detention as their ages were disputed by British authorities.”®’ Clinicians retrospectively
assessed the mental health of these children during their detention. The authors argued
that the children’s detention was associated with the development or exacerbation of
PTSD (n =10, 29%: n = 18, 51%, respectively) or MDD (n = 8, 23%; n = 14,40%, respectively).'s
However, both of these studies involved small, selected samples and, as mental health
was measured retrospectively in interviews, these findings are vulnerable to recall bias
and may overestimate the impact of detention.

Very limited information is available on how the restrictiveness of an immigration
detention setting impacts the mental health of children. Fazel and colleagues’ review'™®
reported that while all unaccompanied children seeking asylum have been found to have
high levels of emotional and post-traumatic stress symptoms, those in more restrictive
immigration settings in the Netherlands suffered higher levels of symptoms compared to
those who were in a setting that offered more autonomy. Girls appeared to be particularly
vulnerable to emotional problems, anxiety, and depression in more restrictive settings.”®
Similarly, Reed and colleagues™ reported that in Central America, refugee children living
in camps had higher levels of psychological distress than those living in settlements.
These children had also experienced higher levels of civic violence in comparison to
children in the settlements.

184 Cf. Steel, op. cit., p. 28.

185 Ibid., p. 28.

186 Ibid., p. 28.

187 Cf. Steel, op. cit., p. 26.

188 Ibid., p. 28.

189 Cf. Fazel (2012), op. cit., p. 2.
190 Ibid., p. 29.

191 Cf. Reed, op. cit., p. 23.



3.5 The Health of Children in Institutional Care

Children who are raised in institutional care for welfare or educational reasons include
those who are orphaned, abandoned, living on the streets, removed from their families for
reasons such as abuse, neglect or an inability to provide adequate care, or have significant
health or developmental difficulties perceived to require specialist care. The magnitude of
research on this population is made apparent by a recent systematic review of systematic
reviews, undertaken by Carr and colleagues,™ examining outcomes for children in
institutional care who are ‘exposed to severe neglect’ - defined as ‘failure to meet children’s
basic physical, developmental, and emotional needs due to inadequate resources’ Eighteen
systematic reviews were identified, including a total of 451 distinct primary studies with a
combined sample size of 1.75 million individuals. Severe neglect was found to be associated
with a wide range of subsequent negative outcomes, including under the domains of
physical health, mental health, and cognitive development. In the section that follows,
these systematic reviews are supplemented by a selection of additional studies, chosen
to illustrate evidence from a range of institutional and international contexts. Although
there appear to be some exceptions, the preponderance of the evidence suggests that
institutionalisation of children — particularly during critical developmental periods - is
associated with adverse impacts on physical health and development, mental health, and
cognitive development.'

192 Alan Carr, Hollie Duff & Fiona Craddock, ‘A Systematic Review of Reviews of the Outcome of Severe Neglect in Underresourced Childcare
Institutions’, Trauma Violence Abuse Rev J, 2018, p. 1524838018777788.

193 Anne E. Berens & Charles A. Nelson, ‘The science of early adversity: is there a role for large institutions in the care of vulnerable
children?, The Lancet, Vol. 386(9991), 2015, pp. 388-398.
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The Observed Negative Impact of Institutional Care
on the Health of Children

DELAYS IN PHYSICAL GROWTH

INCREASED RISK OF INFECTIOUS
DISEASE, CHRONIC ILLNESS AND
STRESS-RELATED HEALTH PROBLEMS

INCREASED PSYCHIATRIC
SYMPTOMS, EMOTIONAL AND
BEHAVIOURAL PROBLEMS

IMPAIRED COGNITIVE DEVELOPMENT

a. Physical Growth

A systematic review covering a wide range of high-income country contexts found that
immediately post-institutionalisation international adoptees, aged three years or less,
showedsignificantdelaysin physicalgrowthwhencomparedwith non-adopted controls.™
Longer term impact was also apparent, with those adopted out of institutional care
being of significantly shorter stature than general population controls in adolescence
and early adulthood.™

One key study in the area is the St Petersburg-USA Orphanage Intervention Research Project,
which provided baseline assessments and follow-up after the international adoption of 749
residents in three homes for babies in Russia.”® Findings at baseline revealed marked delay

194 Marinus Van ljzendoorn, Marian Bakermans-Kranenburg & Femmie Juffer, ‘Plasticity of growth in height, weight, and head circumference:
meta-analytic evidence of massive catch-up after international adoption’, ) Dev Behav Pediatr, Vol. 28(4), 2007, pp. 334-343.
195 Ibid., p. 30.

196 Robert B. McCall, Christina J. Groark, Brandi N. Hawk, Megan M. Julian, Emily C. Merz, Johana M. Rosas, Rifkat Muhamedrahimov, Oleg I.
Palmov & Natasha V. Nikiforova, ‘Early Caregiver-Child Interaction and Children’s Development: Lessons from the St. Petersburg-USA
Orphanage Intervention Research Project,, Clin Child Fam Psychol Rev, Vol. 22(2), 2019, pp. 208-224.



in early physical growth when compared to Russian standards for child anthropometry,
despite adequate nutrition being provided.” These findings were also well illustrated in the
Bucharest Early Intervention Project (BEIP), which traced the development of 136 Romanian
children who were institutionalised during early infancy.® Those in institutional settings
at baseline were found to have ‘poorer growth’ relative to birthweight than the community
control group;™ a finding replicated in another Romanian study.?®

However, the literature is not entirely consistent, with some evidence suggesting the
importance of the quality of care, in addition to the nature of the care environment. For
example, a study comparing Spanish children in large-scale institutions to small family-
style residential group care identified a strongly significant improvement for the smaller
family-style group institution in the majority of measures of child growth and nutritional
health.2" One Italian study documented stable growth and physical development amongst
children living in group homes when comparing a baseline assessment with two year
follow-up,2 and a study in a Russian baby home noted that, whilst growth delays were
common on institutional entry, there was significant improvement for babies and children
whilst institutionalised, although the children largely remained below average.?®

One major international comparative study in low- and lower-middle income countries
suggests that institutional care may be more protective of children than community
alternatives. These findings should arguably be interpreted as evidence of a need for
greater investment in community alternatives to institutional care, rather than evidence
that institutional care is preferable. Positive Outcomes for Orphans (POFQ) is a longitudinal

197 St. Petersburg-USA Orphanage Research Team, ‘Characteristics of children, caregivers, and orphanages for young children in St.
Petersburg, Russian Federation’, Applied Developmental Psychology, Vol. 26, 2005, pp. 477-506.

198 Kathryn L. Humphreys, Mary Margaret Gleason, Stacy S. Drury, Devi Miron, Charles A. Nelson, Nathan A. Fox & Charles H. Zeanah, ‘Effects
of institutional rearing and foster care on psychopathology at age 12 years in Romania: follow-up of an open, randomised controlled
trial), Lancet Psychiatry, Vol. 2(7), 2015, pp. 625-634.

199 Anna T. Smyke, Sebastian F. Koga, Dana E. Johnson, Nathan A. Fox, Peter ) Marshall, Charles A. Nelson & Charles H. Zeanah, ‘The
caregiving context in institution-reared and family-reared infants and toddlers in Romania’, Journal of Child Psychology and Psychiatry
and Allied Disciplines, Vol. 48(2), 2017, pp. 210-218; Dana E. Johnson, Alva Tang, Alisa N. Almas, Kathryn A. Degnan, Katie A. Mclaughlin,
Charles A. Nelson, Nathan A. Fox, Charles H. Zeanah & Stacy S. Drury, ‘Caregiving Disruptions Affect Growth and Pubertal Development
in Early Adolescence in Institutionalized and Fostered Romanian Children: A Randomized Clinical Trial), J Pediatr, Vol. 203, 2018, pp.
345-353.e3.

200Dana E. Johnson, Laurie C. Miller, Sandra Iverson, William Thomas, Barbara Franchino, Kathryn Dole, Marybeth T. Kiernan, Michael K.
Georgieff & Margaret K. Hostetter, ‘The health of children adopted from Romania’, Jama, Vol. 268(24), 1992, pp. 3446-3451.

201 A. Munoz-Hoyos, M. C. Augustin-Morales, C. Ruiz-Cosano, A. Molina-Carballo, J. M. Fernandez-Garcia & G. Galdo-Munoz, ‘Institutional
childcare and the affective deficiency syndrome: consequences on growth, nutrition and development’, Early Hum Dey, Vol. 65, 2001,
pp. S145-152.

202 Pietro Ferrara, Antonio M. Leone, Lorenza Romani, Chiara Guadagno & Francesco Alvaro, ‘The long stay in group homes and mental
health status of children: A two-year follow-up’, Minerva Psichiatrica, Vol. 56(3), 2015, pp. 109-115.

203 Laurie C. Miller, Wilma Chan, Aina Litvinova, Arkady Rubin, Linda Tirella & Sharon Cermak, ‘Medical diagnoses and growth of children
residing in Russian orphanages’, Acta Paediatr, Vol. 96(12), 2007, pp. 1765-1769.
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study of a six to 12 year old cohort of ‘orphans and abandoned children’ living in institutional
(N=1,357) or family-based (N=1,480) community care within five low- and middle-income
countries: Cambodia, Ethiopia, Kenya, India, and Tanzania.® The study explored whether
institutional care is associated with worse health and wellbeing than family-based care; at
both baseline and three-year follow up this hypothesis was found to be false. At baseline,
a range of indicators of physical growth were found to be ‘no worse [..] and generally
better' among institutionalised children than among those in community settings.?®® At
three-year follow-up, children in institutional care showed significantly greater physical
growth, although differences between the two populations were small.2%®

Some evidence of apparently protective institutional care was also reported in a study of
2,862 orphaned or separated children in Kenya, including 1,337 in institutional care, 1,425 in
family care, and 100 living on the streets. In this study the researchers assessed malnutrition
through availability of an ‘adequate diet, as defined by World Health Organization criteria.?”
Young people living in households were found to be significantly less likely to have an
adequate diet than those living in institutions, although with no significant differences in
relation to weight-for-age, weight-for-height, or BMI-for-age.

b. Physical Health

In some country contexts, institutional care can increase the risk of infectious disease. For
example, in a Brazilian study, 43% of 287 children contracted infectious diseases whilst
resident in a group home.?® Similarly, a substantially higher prevalence of tuberculosis was
found in three Haitian orphanages than in the general population.?®® A study in Jamaica,
which retrospectively screened for outbreaks of tuberculosis, scabies, and varicella, found
that the knowledge and management of these conditions within a residential institution
for abandoned children with HIV was generally limited, potentially contributing to more

204 Kathryn Whetten et al., ‘A Comparison of the Wellbeing of Orphans and Abandoned Children ages 6-12 in Institutional and Community-
based Care Settings in 5 less Wealthy Nations', PlosOne, Vol. 4(12) p. e8169, 2009.

205 Ibid., p. 31.

206 Kathryn Whetten, Jan Ostermann, Brian W. Pence, Rachel A. Whetten, Lynne C. Messer, Sumedha Ariely, Karen O’Donnell, Augustine I.
Wasonga, Vanroth Vann, Dafrosa Itemba, Misganaw Eticha, Ira Madan & Nathan M. Thielman, ‘Three-year change in the wellbeing of
orphaned and separated children in institutional and family-based care settings in five low- and middle-income countries’, PLoS ONE,
Vol. 9(8), 2014, p. €104872.

207 Paula Braitstein, Samuel Ayaya, Winstone M. Nyandiko, Allan Kamanda, Julius Koech, Peter Gisore, Lukoye Atwoli, Rachel C. Vreeman,
Corey Duefield & David O. Ayuku, ‘Nutritional status of orphaned and separated children and adolescents living in community and
institutional environments in uasin Gishu County, Kenya’, PLoS ONE, Vol. 8(7), 2013, p. €70054.

208Lilia C. Cavalcante, Celina M. C. Magalhaes, & Fernando Pontes, ‘Health and disease processes among institutionalized children: an
ecological vision', Ciencia & Saude Coletiva, Vol. 14(2), 2009, pp. 615-625.

209 Judith Francis, Alison Reed, Fitsum Yohannes, Michel Dodard & Arthur M. Fournier, ‘Screening for tuberculosis among orphans in a
developing country’, Am J Prev Med, Vol. 22(2), 2002, pp. 117-119.



frequent cases amongst those in group care.?® A cross-sectional study in Argentina focused
on the seroprevalence of toxocariasis in the context of unsanitary conditions and poverty,
and identified a significantly greater chance of orphaned children being infected as age
advanced, likely due to increased duration of institutionalisation heightening the likelihood
of contact with the parasite?” High rates of medical conditions post-institutionalisation
have also been reported in Romania, including hepatitis B and parasites.”?

Negative impacts of institutional care on physical health are also apparent in high-income
countries. In Canada, those institutionalised from birth had significantly more chronic
illnesses, and more frequent reporting of stress-related health problems.?® Frequent
medical diagnoses have also been identified in a sample of Russian children residing in a
baby home, including rickets, developmental delay, foetal alcohol syndrome, and anaemia.?
In the US, increased risk of cardiovascular and metabolic problems was identified amongst
an older group of children post-adoption, with increased risk among those with significantly
stunted growth.?®

Once again, however, the evidence is not entirely consistent, with some evidence of
comparatively positive outcomes following institutional care, including in improved disease
progression among a cohort of 325 Romanian children who were HIV-infected.?”® Compared
to those in ‘family home’ style institutions, children living with their biological families
were more likely to experience CD4 decline and death than were children in institutions.
As noted above, these findings should arguably be interpreted as evidence of a need for
greater investment in community alternatives to institutional care, rather than evidence
that institutional care is preferable.

210 M. Geoghagen, Russell B. Pierre, Tracy Evans-Gilbert, B. Rodriguez & Celia D. C. Christie, ‘Tuberculosis, chickenpox and scabies outbreaks
in an orphanage for children with HIV/AIDS in Jamaica’, West Indian Med J, Vol. 53(5), 2004, pp. 346-351.

211 Susana Archelli, Graciela I. Santillan, Reinaldo Fonrouge, Graciela Cespedes, Lola Burgos & Nilda Radman, ‘Toxocariasis: seroprevalence
in abandoned-institutionalized children and infants’, Rev Argent Microbiol, Vol. 46(1), 2014, pp. 3-6.

212 Cf. Johnson (1992), op. cit., p. 30.

213 John J. Sigal, Christopher J. Perry, Michel Rossignol & Marie C. Ouimet, ‘Unwanted infants: psychological and physical consequences of
inadequate orphanage care 50 years later, Am J Orthopsychiatry, Vol. 73(1), 2003, pp. 3-12; John ). Sigal, Michel Rossignol & Christopher
J. Perry, ‘Some psychological and physical consequences in middle-aged adults of underfunded institutional care in childhood’, ) Nerv
Ment Dis, Vol. 187(1), 1999, pp. 57-59.

214 Cf. Miller, op. cit., p. 31.

215 Brie M. Reid, Michelle M. Harbin, Jessica L. Arend, Aaron S. Kelly, Donald R. Dengel & Megan R. Gunnar, ‘Early Life Adversity with Height
Stunting Is Associated with Cardiometabolic Risk in Adolescents Independent of Body Mass Index;, J Pediatr, Vol. 202, 2018, pp. 143-149.

216 Margaret Ferris, Keith Burau, Ana M. Constantin, Stefania Mihale, Nancy Murray, Alina Preda, Michael Ross & Mark W. Kline, ‘Influence
of institutionalization on time to HIV disease progression in a cohort of Romanian children and teens), Pediatrics. Vol. 120(6), 2007, pp.
e1476-1480.
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c. Mental Health

Three systematic reviews highlight the mental health of children in institutional care. Across
awide range of high-income country contexts, international adoptees who have experienced
severe neglect in institutional care exhibit significantly more mental health difficulties than
non-adopted controls.?” Significant associations between early institutionalisation and
ADHD?® and mental health problems in adulthood have also been identified.?”

Several Romanian studies suggest a heightened risk of psychiatric symptoms following
experiences of institutionalisation,?® including within the BEIP?" in which children
who had experienced institutionalisation after abandonment had significantly greater
prevalence of psychiatric disorders at ages 54 months??? and 12 years,?? as well as a
significantly higher numbers of symptoms of internalising disorders, externalising
disorders, and ADHD at both ages.?

Such findings are mirrored across a wide range of high-income countries. This includes
indication of greater prevalence of psychiatric symptoms among institutionalised
children in Canada,® Germany,? and Italy.?? Similarly, in Mexico, a cross-sectional

217 Femmie Juffer & Marinus H. Van ljzendoorn, ‘Behavior problems and mental health referrals of international adoptees: A meta-
analysis', Jama, Vol. 293, 2005, pp. 2501-2515.

218 Kenneth Latimer, Philip M. J. Wilson, Jeremy Kemp, Lucy Thompson, Fiona Sim, C Gillberg, Christine Puckering & Helen Minnis, ‘Disruptive
behaviour disorders: a systematic review of environmental antenatal and early years risk factors’, Child: Care, Health and Development,
Vol. 38(5), 2012, pp. 611-628.

219 Margaret Grant, Alan Rushton & John Simmonds, ‘Is early experience destiny? Review of research on long-term outcomes following
international adoption with special reference to the British Chinese adoption study’, The Scientific World Journal, Vol. 2016, 2016, p.
6303490.

220 B. Heidi Ellis, Philip A. Fisher & Sonia Zaharie, ‘Predictors of disruptive behavior, developmental delays, anxiety, and affective
symptomatology among institutionally reared romanian children’, ] Am Acad Child Adolesc Psychiatry, Vol. 43(10), 2004, pp. 1283-1292; Mark
Kennedy, Jana Kreppner, Nicky Knights, Robert Kumsta, Barbara Maughan, Dennis Golm, Michael Rutter, Wolff Schlotz, Edmund ). S. Sonuga-
Barke, ‘Early severe institutional deprivation is associated with a persistent variant of adult attention-deficit/ hyperactivity disorder: clinical
presentation, developmental continuities and life circumstances in the English and Romanian Adoptees study’, J Child Psychol Psychiatry,
Vol. 57(10), 2016, pp. 1113-25. Pierre Pluye, Yves Lehingue, Charles Aussilloux, lona Popa & Claude Aiguesvives, ‘Mental and behavior disorders
in children placed in long term care institutions in Hunedoara, Cluj and Timis, Romania’, Sante, Vol. 11(1), 2001, pp. 5-12.

221 Charles A. Nelson, Charles H. Zeanah, Nathan A. Fox, Peter J. Marshall, Anna T. Smyke & Donald Guthrie, ‘Cognitive recovery in socially
deprived young children: the Bucharest Early Intervention Project’, Science, Vol. 318(5858), 2007, pp. 1937-1940.

222 Charles H. Zeanah, Helen L. Egger, Anna T. Smyke, Charles A. Nelson, Nathan A. Fox, Peter ). Marshall & Donald Guthrie, ‘Institutional
rearing and psychiatric disorders in Romanian preschool children’, Am J Psychiatry, Vol. 166(7), 2009, pp. 777-785.

223 Cf. Humphreys, op. cit., p. 30.

224 1bid., p. 3; Katie A. McLaughlin, Charles H. Zeanah, Nathan A. Fox & Charles A. Nelson, ‘Attachment security as a mechanism linking

foster care placement to improved mental health outcomes in previously institutionalized children’, J Child Psychol Psychiatry, Vol.
53(1), 2012, pp. 46-55.
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matched pairs design established that institutionalised children were significantly
more likely to display both severe and minor depressive symptoms.?”® Higher levels of
behavioural and emotional problems have also been identified in three cross-sectional
Finnish studies,® alongside a relatively high percentage of children with evidence
of suicidality (32%).2° Follow up assessments from the St Petersburg-USA Orphanage
Intervention Research Project demonstrate continuation of emotional and behavioural
problems.?' There is also evidence of substantially higher levels of hyperactivity and
inattention in children reared in British residential group care, compared to both
those in foster care and classroom controls.?®? A further finding is an increased risk
of substance misuse; a large sample of institutionalised Dutch adolescents displayed
significantly higher levels of tobacco smoking, cannabis and hard drug use, compared
to a control group of adolescents attending special educational settings.?®

The emergence of mental health difficulties may relate to experiences of trauma,
adversityandabuserelated toinstitutionalisation,and aretherefore disproportionately
prevalent among children in institutional care. There is also evidence that
institutionalisation can further increase risk of trauma or abuse. For example, one
British study highlighted that children in residential or foster care are at increased risk
of child maltreatment and abuse, potentially contributing to long-standing emotional,
behavioural, and learning difficulties.? This is also demonstrated in an Austrian study
examining a group of adult survivors of childhood maltreatment in residential foster
care institutions. Those with previous history of institutionalisation experienced
higher exposure to childhood maltreatment, significantly higher prevalence rates in

228 Ana-Maria Chavez-Hernandez, Fredi-Everardo Correa-Romero, Irma-Beatriz Acosta-Rojas, Karen-Viviana Cardoso-Espindola, Gustavo M
Padilla-Gallegos & Isabel Valadez-Figueroa, ‘Suicidal Ideation, Depressive Symptomatology, and Self-Concept: A Comparison Between
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Psychiatry, Vol. 41(2), 2000, pp. 139-149.
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Psychiatry, Vol. 23(6), pp. 461-472.
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nearly all mental disorder categories, and suffered from higher symptom of distress
in all dimensions of psychopathology than their community control peers.?®

The POFO study found that the annual incidence of ‘potentially traumatic events’ was
significantly lower in institutional settings (24%) than in community settings (30%), including
lower annual incidence of physical or sexual abuse in institutional settings (13%) than in
community settings (19%).26 Nevertheless, significantly fewer emotional difficulties were
apparent among children in community settings, although differences between the two
populations were consistently of a small magnitude.?” A similar finding has been reported
regarding risky sexual behaviours and exploitation among a cohort of 1,365 Kenyan children
aged 10.%® Children in institutional care were significantly less likely than those in family
care settings to report engaging in transactional sex or to have experienced forced sex, when
controlling for age, sex, and orphan status. Once again, these findings highlight the need for
greater investment in safe and appropriate community alternatives to institutionalisation
for vulnerable children.

d. Cognitive Development

Eight systematic reviews and meta-analyses demonstrate associations between severe
institutional neglect and delayed cognitive development. Seven reviews show a significant
association between severe neglect and lower 1Q.2° For example, the 1Qs of children raised in
institutions were found to be 17-20 points lower than those raised in family settings.?° Other

235 Brigitte Lueger-Schuster, Matthias Knefel, Tobias M. Gluck, Reinhold Jagsch, Viktoria Kantor & Dina Weindl, ‘Child abuse and neglect in
institutional settings, cumulative lifetime traumatization, and psychopathological long-term correlates in adult survivors: The Vienna
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Child Adolesc Psychiatry, Vol. 13, 2004, pp. 55-63; Rebecca Johnson, Kevin Browne & Catherine Hamilton-Giachritsis, ‘Young children
in institutional care at risk of harm’, Trauma Violence Abuse Rev }, Vol. 7, 2006, pp. 34-60; Femmie Juffer, Chloe Finet, Harriet Vermeer
& Linda van den Dries, ‘Attachment and cognitive and motor development in the first years after adoption: A review of studies on
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studies suggest that, following adoption, 1Qs become similar to those of children raised in
birth families and were significantly higher than in children who remain institutionalised.
A significant association has also been identified between severe institutional neglect
and specific learning difficulties®' There are inconsistent findings regarding language
delay, with one meta-analysis finding a small but significant association,?? and another
finding no such association.”® Given that children in institutional care may have a pre-
existing disability (e.g., due to foetal alcohol effects), it is difficult to determine from this
observational evidence the extent to which developmental delay can be attributed to
experiences of institutionalisation.

In Russia, a quasi-experimental study showed that children in various forms of institutional
care (including a baby home, children’s home, and residential school for children with
special needs) significantly underperformed their age- and gender-matched adopted
peers at age 5 on a comprehensive battery of standardised measures covering cognition,
language, and early learning.®* Results from two St Petersburg-USA Orphanage Intervention
Research Project studies also indicate significant deficits in executive function for Russian
children with a history of institutionalisation.?® However, this study also suggests that
these difficulties can be partially overcome with appropriate support and resources,
including through an intervention designed to improve caregiving, which was found to yield
substantially improved development compared to those who received ‘care as usual’?®

Several studies have traced the impact of international adoption on the subsequent
development of institutionalised children. For example, Rutter and colleagues*” compared
cognitive and social functioning at age 6 of Romanian children who had experienced
institutionalisation early in life and were subsequently adopted into British families,
with UK-born children adopted before the age of 6 months. For the majority of Romanian

241 Cf. van ljzendoorn (2008), op. cit., p. 35.
242 1bid., p. 35.
243 Cf. Scott, op. cit., p. 35.

244 Natalia Rakhlin, Sascha Hein, Niamh Doyle, Lesley Hart, Roman Koposov, Donna Macomber, Vladislav Ruchkin, Anastasia Strelina, Mei
Tan & Elena L. Grigorenko, ‘Sources of heterogeneity in developmental outcomes of children with past and current experiences of
institutionalization in Russia: A four-group comparison’, Am J Orthopsychiatry, Vol. 87(3), 2017, pp. 242-255.

245 Cf. McCall, op. cit., p. 30; Emily C. Merz & Robert B. McCall, ‘Parent ratings of executive functioning behavior in children adopted from
psychosocially depriving institutions’, Journal of Child Psychology & Psychiatry, Vol. 52(5), 2011, pp. 537-46; Emily C. Merz, Robert B.
McCall, Amanda J. Wright & Beatriz Luna, ‘Inhibitory control and working memory in children adopted from psychosocially depriving
institutions’, Journal of Abnormal Child Psychology, Vol. 41, 2013, pp. 879-890.

246 Cf. Hawk, op. cit., p. 34.

247 Michael Rutter & Thomas G. O’Connor, ‘Are There Biological Programming Effects for Psychological Development? Findings from a Study
of Romanian Adoptees', Developmental Psychology, Vol. 40(1), 2004, pp. 81-94.
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children, cognitive and social functioning was normal and comparable; however, for a
significant minority there were ‘major persistent deficits’.

Some smaller studies have produced conflicting results. One retrospective French study
observed significantimprovements in general functioning for children residingin a welfare
centre, alongside a slight reduction in the number suffering from psychiatric disorders
on institution exit.?® Whilst there were still marked difficulties in social and academic
functioning, this suggests that in some contexts there may be potential for developmental
catch-up within institutions. A Swedish cross-sectional study examining the health of
children reared in adoptive, foster, and biological homes following institutionalisation
during early infancy, highlighted the importance of permanency of care and parenting
capability for health and development, as opposed to an exclusive focus on detention
itself?* Once again the POFO study shows similar cognitive development among those in
institutions and those in family-based community care, both at baseline*® and at three-
year follow up.”

3.6 The Health of Children in Therapeutic Institutions

In comparison to the literature regarding institutional care, research regarding the impact of
institutionalisation in therapeutic institutions on health is more limited and disconnected.
Children enter therapeutic institutions with pre-existing health conditions, and it is the aim
of such institutions to treat and improve these conditions. For example, children admitted
involuntarily to child and adolescent psychiatric wards by definition have significant mental
health problems. However, whilst there appears to be a robust literature on improvement
of the specific health needs identified prior to institutionalisation, there is less literature
regarding the potential child health implications of the detention itself. For example,
although there is evidence that children in psychiatric wards can experience improvements
in mental health,”? the evidence for this is mixed,® and less is known about the impact of

248 Maurice Tanguy, Daniel Rosseau, Mireille Roze, Phillipe Duverger, Silvie Nguyen & Serge Fanello, ‘Course and progression of children
admitted before 4 years of age in a French child welfare center’, Arch Pediatr, Vol. 22(11), 2015, pp. 1129-1139.

249 Gunilla Larsson, Ann-Britt Bohlin & Marlene Stenbacka, ‘Prognosis of children admitted to institutional care during infancy’, Child
Abuse Negl, Vol. 10(3), 1986, pp. 361-368.

250 Cf. Whetten (2009), op. cit., p. 31.
251 Cf. Whetten (2014) op. cit., p. 31.

252 Cf. Hair, op. cit., p. 5; Valenkamp, op. cit., p. 5. See also: Jonathan Green, Brian Jacobs, Jennifer Beecham, Graham Dunn, Leo Kroll,
Catherine Tobias & Jackie Briskman, ‘Inpatient treatment in child and adolescent psychiatry-a prospective study of health gain and
costs', Journal of Child Psychology and Psychiatry, Vol. 48(12), 2007, pp. 1259-1267.

253 Cf. Indig, op. cit., p. 5.



deprivation of liberty in these settings on overall health. The limited and variable nature of
the literature makes it difficult to arrive at strong conclusions.

In one of the few studies to include a control group, Wilmshurst used a quasi-experimental
design to compare child mental health treatment outcomes from a Canadian residental
programme (n=27) to a community-based alternative (n=38).2* Whilst the community-based
alternative group showed a statistically significant reduction in psychiatric symptoms,
children in the residential programme showed clinical deterioration and increased
internalising symptoms. However, differences between groups may be have been due to
differing therapeutic approaches, rather than residence in a therapeutic institution per se.
One study in Ireland undertook a 16-year follow up of a small group of children admitted
to a Dublin inpatient psychiatry unit® Nineteen of the 24 subjects traced experienced
one or more poor long-term outcomes including death, imprisonment, adult psychiatric
disorder, or unemployment. In contrast, another Canadian study found both clinically and
statistically significant improvements in the long-term health outcomes of children and
youth with severe mental health problems following either a residential treatment or a
similarly designed home-based alternative.?®

Weiner et al.? examined the co-existence of psychiatric symptoms related to substance
misuse and ‘serious emotional or behavioural disturbances’ among children and adolescents
in 15 varied residential treatment settings in Florida and Illinois. A total of 566 young
people, representing 72% of the population under study, met criteria for severe emotional
or behavioural disturbances, of whom 173 (31%) were also assessed as having substance
use problems. On leaving residential treatment, girls with a dual diagnosis of mental health
and substance use problems were significantly less likely to be discharged to community
placements such as the parental home, an adoptive home, or foster care. No such difference
was identified for boys with dual diagnosis. The authors suggested that this was partially due
to standardised care within such institutions, which may not be altered to fit an individual's
clinical profile. Referring individuals to therapeutic institutions targeting specific conditions
may restrict the availability of appropriate treatment in the context of comorbidity.

254 Linda A. Wilmshurst, ‘Treatment programs for youth with emotional and behavioral disorders: An outcome study of two alternate
approaches, Mental Health Services Research, Vol. 4(2), 2002, pp. 85-96.

255 Elaine Healy & Michael Fitzgerald, ‘A 16-year follow-up of a child inpatient population’, Eur Child Adolesc Psychiatry, Vol. 9(1), 2000, pp.
46-53.

256 Miche'le Preyde, Karen M. Frensch, Gary Cameron, Sara Nickerson-White, Randal Penney & Kelly Lazure, ‘Long-term Outcomes of
Children and Youth accessing Residential or Intensive Home-based Treatment: Three year follow up’, Journal of Child and Family
Studies, 20(5), 2011, pp. 660-668.

257 Dana A. Weiner, Melissa A. Abraham & John S. Lyons, ‘Clinical characteristics of youths with substance use problems and implications
for residential treatment’, Psychiatr Serv, Vol. 52(6), 2001, pp. 793-799.
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Another study in the United States highlights the importance of addressing this comorbidity;
in a sample of 226 adolescents admitted to an inpatient treatment facility for substance
abuse, Stowell and Estroff found that 74% had two or more psychiatric disorders including
mood disorders (61%), conduct disorders (54%), and anxiety disorders (43%).2#

Comorbid health conditions are not uncommon among children in therapeutic institutions.
As part of a clinical case series, Anckarstar and colleagues? identified 20 young poeple (14
boys, six girls) diagnosed with autism spectrum disorder from a sample of 130 consecutive
admissions to two ‘specialist institutions for maladapted adolescents’ in Sweden.
Comorbidity was diagnosed in 11 of 16 cases considered, including ADHD (n=9), Tourette
syndrome with OCD (n=2), depression (n=2), and ‘mental retardation’ (n=1). A study from
Nigeria compared the profiles of 75 adolescent boys without criminal records, but detained
on the grounds of being ‘beyond parental control, to 144 matched boys from a secondary
school.® Among a range of comparisons, the Kiddie Schedule for Affective Disorders and
Schizophrenia was used to demonstrate a significantly higher lifetime prevalence of alcohol
and substance abuse among those declared as ‘beyond parental control’ (55% vs. 10%).

In some settings, children are detained for therapeutic and other reasons in the same
institution. For example, in sub-Saharan countries including Nigeria, the same residential
institutions appear to be routinely used to house children detained due to criminal
behaviour and child welfare concerns.® The health needs of these two populations are
markedly different; for example, in a Nigerian study of children in a residential institution,
children experiencing neglect had a significantly lower mean body mass index and a
greater prevalence of neurological deficits and epilepsy, whereas children detained due to
criminal behaviour had significantly higher rates of substance use disorders — more than
16 times greater than among those with child welfare concerns.?? In institutions with such
heterogeneity of clinical and psychosocial need, it may be difficult to provide adequately
tailored care to all children.

258 R. Jeremy Stowell & Todd W. Estroff, ‘Psychiatric disorders in substance-abusing adolescent inpatients: a pilot study’, ] Am Acad Child
Adolesc Psychiatry, Vol. 31(6), 1992, pp. 1036-1040.

259 Henrik Anckarsater, Thomas Nilsson, Jean-Michel Saury, Maria Rastam & Christopher Gillberg, ‘Autism spectrum disorders in
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260 Olayinka Atilola, Olayinka Imigbodun & Tolulope Bella-Awusah, ‘The ‘beyond parental control’ label in Nigeria’, Int ) Law Psychiatry, Vol.
37(3), 2014, pp. 313-319.

261 Olayinka Atilola, ‘Different points of a continuum? Cross sectional comparison of the current and pre-contact psychosocial problems
among the different categories of adolescents in institutional care in Nigeria', BMC Public Health, Vol. 12, 2012, p. 554.
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Ramel and colleagues?* documented a high prevalence of young unaccompanied asylum
seekers in child and adolescent psychiatric services. In 2011, 56 out of 261 consecutive
admissions to an adolescent psychiatric emergency unit in Sweden were unaccompanied
asylum seekers, mainly adolescent boys from Afghanistan. These boys represented 3.40%
of the young unaccompanied asylum seeker population in the hospital catchment area; by
contrast, other admissions to the unit accounted for 0.26% of the rest of the adolescent
population. Young asylum seekers were also considerably more likely than other
adolescents in the catchment area to be subjected to involuntary inpatient care (0.67% vs.
0.02%). Clinical data suggested significantly higher rates of self-harm or suicidal behaviour
among unaccompanied asylum seekers in the unit, than among other patients (76% vs.
58%). Similarly, within a child and adolescent inpatient psychiatric unit in Spain, significant
differences were identified between 43 immigrant and 191 non-immigrant adolescents with
regard to their main diagnoses on admission. Immigrants were significantly more likely to
be diagnosed with schizophrenia (9.3% vs. 1.0%) and significantly less likely to be diagnosed
with anorexia nervosa (9.3% vs. 26.2%).2

263 Bjorn Ramel, Jakob Taljemark, Anna Lindgren & Bjorn Axel Johansson, ‘Overrepresentation of unaccompanied refugee minors in
inpatient psychiatric care, SpringerPlus, Vol. 4(1), 2015, p. 131.

264Ana Blazquez, Josefina Castro-Fornieles, Inmaculada Baeza, Astrid Morer, Esteban Martinez & Luisa Lazaro, ‘Differences in
Psychopathology Between Immigrant and Native Adolescents Admitted to a Psychiatric Inpatient Unit, Journal of immigrant and
minority health, Vol. 17(6), 2015, pp. 1715-1722.
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4. Discussion

The purpose of this review was to establish what is known about the health of children
deprived of liberty in diverse settings, and to consider the evidence regarding the impact of
deprivation of liberty on health outcomes. In each of the settings considered, we identified
evidence of poor health, often set against a backdrop of disadvantage and inequity. Some
studies reported a high prevalence of co-occurring health conditions, particularly substance
dependence and mental illness, and many documented histories of trauma among children
in institutional settings, highlighting the importance of providing holistic, multi-disciplinary
and trauma-informed care in these settings.

Although it seems clear that many children deprived of liberty have significant healthcare
needs, interpretingdataonthe prevalence of health problemsinthese settingsis complicated
by the fact that most studies did not include a non-institutionalised comparison group. It
is thus difficult to establish whether the prevalence of health problems in these settings is
higher than in the surrounding communities. At least with respect to infectious diseases,
prisons and justice-related detention settings tend to reflect and amplify the prevalence
in the surrounding communities,®® such that meaningful interpretation of prevalence data
in the absence of comparable community data is difficult. A more fundamental problem
is that in many settings, there are no publicly available data on the health of children
deprived of liberty. Despite the duty of care owed by States to children deprived of liberty,
institutionalised mechanisms for routinely collecting and reporting data on their health
needs appear to be rare.

We found some evidence that deprivation of liberty can be harmful to health or exacerbate
pre-existing health conditions, although this evidence was mostly weak. However, we also
identified evidence that, in some circumstances, deprivation of liberty can be associated with
improved health outcomes, possibly due to improved access to healthcare and consistent
access to shelter and food in some settings. These findings should not be interpreted as a
justification for depriving children of their liberty. Rather, in order to avoid compounding
health inequity, policies intended to reduce deprivation of liberty among children must
simultaneously consider strategies for ensuring that their health needs are met outside of
detention in a way that is equitable, sustainable, and age-appropriate.

265 Cf. Kinner (2018), op. cit., p. 2. See also: Kate Dolan, Andrea Wirtz, Babak Moazen, Alison Galvani, Martial Ndeffo-mbah, Stuart A. Kinner,
Ryan Courtney, Martin McKee, Joseph J. Amon, Margaret Hellard, Frederick Altice & Chris Beyrer, ‘Global burden of HIV, viral hepatitis,
and tuberculosis in prisoners and detainees’, The Lancet, Vol. 388(10049), 2016, pp. 1089-1102.



Despite the consistency of our main findings, it is clear that the health needs of children
deprived of liberty vary between settings. In the following sections we briefly discuss our
findings with respect to each setting.

41 Children in Justice-related Detention

Justice-related detention can be harmful to child health, and to public health. Children
who are detained under the child justice system often experience complex mental and
physical health problems, with many experiencing multiple, co-occurring health conditions.
When compared with their non-detained peers, they typically experience poorer health
across a range of physical and mental domains. When viewed through a public health
lens, the high prevalence of both communicable and non-communicable diseases presents
both challenge and opportunities.?®® For many children, justice-related detention provides
a unique (albeit regrettable) opportunity for diagnosis, disease management education,
counselling and treatment to which they may otherwise not have access in the community.?
Targeted, evidence-based preventive efforts are urgently needed to address the health and
social correlates of child justice system involvement, and to provide timely healthcare to
these highly marginalised children. Addressing the health status and needs of children in
justice-related detention is an issue at the nexus of youth justice reform and healthcare
reform.®® Efforts to better understand the physical and mental health trajectories of
childreninjustice-related detention, and how these trajectories might be altered to improve
morbidity outcomes and reduce mortality risk, should be considered an urgent priority.
Such opportunities exist in research, clinical care, medical education, policy, and advocacy
to drive improvements in the health of children who experience justice-related detention.
Preventing justice-related detention and addressing the health needs of children detained
in this manner are critical goals to protect children and families from adverse health and
social outcomes.?®

266 Stuart A. Kinner & Emily A. Wang, ‘The case for improving the health of ex-prisoners’, American Journal of Public Health, Vol. 104(8), 2014,
pp. 1352-1355; Seena Fazel & Jacques Baillargeon, ‘The health of prisoners’, The Lancet, Vol. 377(9769), 2011, pp. 956-965.
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4.2 Children Living with their Mother in Prison

Globally, the female prison population is rising much faster than the male population,
having risen 50% since the year 2000 (vs. 20% for males).”° There are now more than 714,000
women and girls in prison around the world on any given day. The number of these women
who have young children, or who give birth while incarcerated, is unknown, and there is a
dearth of research about the health of children living with their mothers in prison. There
is some evidence that children detained with their mothers experience poorer oral health?
and mental health,?? and higher rates of congenital syphilis,”® compared with their non-
detained peers, as well as below average cognitive and language development.?* Studies
have also reported high rates of HIV and hepatitis infection,” lice and scabies infestation,””
and stunting and malnutrition.?® However, other studies have found that children detained
with their parents exhibited cognitive and motor development comparable to the general
population of children,?” a lower prevalence of developmental disorder on some measures
compared to non-detained children,”® and better mental health compared to children
separated from their mothers during their imprisonment.?® Furthermore, allowing babies
and small children to remain with their incarcerated mother permits breastfeeding and
promotes secure attachment between mother and child, which is thought to be mutually
beneficial.?®® Although prison is clearly not an optimal environment for a child, in
circumstances where there is no other appropriate caregiver available in the community,
accommodating children with their mother in prison may be preferable to the child being
moved into institutionalised care. Of the studies we reviewed, those reporting more
favourable health outcomes came from high-income countries,®' whereas the majority
of studies reporting poorer outcomes came from low- and middle-income countries.?®? It
seems likely that the impact of having a child living with their mother in prison depends in
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part on context, with some prisons in high-income settings better able to meet the health
and developmental needs of children in their care.

Some researchers have suggested that appropriate antenatal healthcare for pregnant
women in prisons,?®* supportive programming for mothers and their children in prison,”*
stimulating environments for children,?® and improved health literacy in carers?®® may have
positive effects for the health of children in prison. However, it is important to recognise
the significant limitations in these studies, notably including small sample sizes,® the
use of comparison groups prone to bias,®® poor measurement of outcomes,”® inadequate
reporting of sampling and measurement,®® and suboptimal statistical methods.®' As such,
few firm conclusions can be drawn about the health status of children detained with their
mothers, or about the impacts of deprivation of liberty on the health of children living with
their mothers in prison. More and better evidence is required to inform decisions about the
health status and needs of these children.

4.3 Children Detained in the Context of Armed Conflict or National Security

There are few high-quality studies of the health of children deprived of liberty through war,
armed conflict or terrorism. However, the available literature — mostly pertaining to former
child soldiers (FCS) - suggests often complex presentations with multifaceted negative
health outcomes. In this context, deprivation of liberty typically means being abducted
at a young age (before the age of criminal responsibility in most countries), and being
detained and utilised by armed forces, which are often non-Government (non-State) forces.
Upon release from captivity these children, who were often targeted by armed forces due
to pre-existing vulnerability, may then also experience justice-related detention and/or
imprisonment, which may further compound both disadvantage and trauma.

Given the complexity and chronicity of their traumatic experiences, it is difficult to isolate
the impact of deprivation of liberty on the health of these children. It is apparent that the
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death of family members (e.g. killing of parents), amongst other traumatic experiences,
an ecology of brutalising treatment and, on release, stigma and double disadvantage of
being ostracised, all contribute to ongoing problems for this group. However, due to the
limited evidence available, there are likely other health outcomes that may not yet be
fully identified or understood. We noted, above, the likelihood of stress affecting brain
systems. Given their traumatic experiences, it is also likely that traumatic brain injury (TBI)
is common but largely overlooked in this vulnerable population.?? A recent analysis of TBI
worldwide revealed that the highest rates were reported in Syria - alongside other areas
with ongoing conflict.?® Children of war and conflict may be tortured, beaten, and exposed
to bombs and bullets, and may have experienced losses of consciousness due to blows to
the head. TBI substantially increases the chances of subsequent mental health problems.®*
Patterns of injury, and reported symptoms, suggest that it contributes to the ongoing issues
of former child soldiers and other children affected by armed conflict. It is imperative that
this condition, alongside all direct and indirect negative health outcomes associated with
child experiences of war and armed conflict, is identified and treated.

4.4 Children in Immigration Detention

While the majority of studies examining the health of children exposed to immigration
detention are not of high quality, both grey and peer reviewed literature consistently report
that the mental health of this population is poor. More research is urgently needed on
other health outcomes and the long-term impacts of immigration detention on children
and young people. While the health of children who experience immigration detention
is widely recognised as a global health problem, there is a surprisingly small number of
primary research articles on this issue. Much of the peer reviewed literature is dominated

292 Andrew I. R. Maas, David K. Menon, David P. Adelson, Nada Andelic, Michael J. Bell, Antonio Belli, Peter Bragge, Alexandra Brazinova et
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by discussion and opinion pieces,?® participant-observer accounts,®® case series,? and
descriptive studies.® Research has been conducted on the health of adults in immigration
detention?® and child refugees who have resettled in another country but have not
experienced immigration detention3% These studies have limited generalisability to the
health of children who experience immigration detention, as these children may be more
vulnerable than adults, and their health may differ from that of children who have not
experienced detention.

Of particular concern is the lack of studies exploring the health of children who experience
immigration detention in the United States. Much of the research we found from the United
States focused on the impact of unauthorised parents’ deportation and detention on their
US-born children.2**While this is also an important area of research, the increasingly punitive
nature of US immigration policies, involving the detention and separation of children from
their parents, calls for urgent research.3® The combination of detention and separation of
children can have profoundly detrimental consequences for the child’s health, including

295 Cf. Hutchinson, op. cit., p. 24. See also: Natasha J. Davidson, Sue Skull, David Burgner, Paul M. Kelly, Shanti Raman, Derek Silove,
Zachary Steel, Rohan Vora & Mitchell Smith, ‘An issue of access: delivering equitable health care for newly arrived refugee children in
Australia’, ) Paediatr Child Health, Vol. 40(9-10), 2004, pp. 569-575; Michael Dudley, ‘Contradictory Australian national policies on self-
harm and suicide: The case of asylum seekers in mandatory detention’, Australasian Psychiatry, Vol. 11(SUPPL. 1), 2003, pp. $102-5108;
Jo Durham, Claire E. Bolan, Chi-Wai Lui & Maxine Whittaker, ‘The need for a rights-based public health approach to Australian asylum
seeker health’, Public Health Rev, Vol. 37, 2016, p. 6; Mina Fazel, Unni Karunakara & Elizabeth A. Newman, ‘Detention, denial, and
death: migration hazards for refugee children’, Lancet Glob Health, Vol. 2(6), 2014, pp. €313-314; Andrew Foong, David Arthur, Sancia
West, Rachel Kornhaber, Loyola McLean & Michelle Cleary, ‘The mental health plight of unaccompanied asylum-seeking children in
detention’, J Adv Nurs, Vol. 2, 2018, p. 2; Kajal Hirani, Donald Payne, Raewyn Mutch & Sarah Cherian, ‘Health of adolescent refugees
resettling in high-income countries’, Arch Dis Child, Vol. 101(7), 2016, pp. 670-676; Matthew Hodes, ‘The mental health of detained
asylum seeking children’, Eur Child Adolesc Psychiatry, Vol. 19(7), 2010, pp. 621-623; Rachel Kronick, Cecile Rousseau & Janet Cleveland,
‘Mandatory detention of refugee children: A public health issue?', Paediatr child health, Vol. 16(8), 2011, pp. e65-67; Louise Newman &
Zachary Steel, ‘The child asylum seeker: psychological and developmental impact of immigration detention’, Child Adolesc Psychiatr
Clin N Am, Vol. 17(3), 2008, pp. 665-683; Louise Newman, Nicholas Proctor & Michael Dudley, ‘Seeking asylum in Australia: immigration
detention, human rights and mental health care’, Australasian Psychiatry, Vol. 21(4), 2013, pp. 315-320; Derrick Silove, Patricia Austin
& Zachary Steel, ‘No refuge from terror: the impact of detention on the mental health of trauma-affected refugees seeking asylum in
Australia’, Transcult Psychiatry, Vol. 44(3), 2007, pp. 359-393.

296 Rachel Kronick, Cecile Rousseau & Janet Cleveland, ‘Asylum-seeking children’s experiences of detention in Canada: A qualitative study’,

Am J Orthopsychiatry, Vol. 85(3), 2015, pp. 287-294; Ryan Essex & Poonkulali Govintharajah, ‘Mental health of children and adolescents
in Australian alternate places of immigration detention’, ) Paediatr Child Health, Vol. 53(6), 2017, pp. 525-528.

297 Cf. Mares (2004), op. cit., p. 26.

298 Cf. Robjant, op. cit., p. 23.

299 Ibid., p. 43; von Werthern, op. cit., p. 23.

300 Cf. Fazel (2012), op. cit., p. 2; Reed, op. cit., p. 23.

301 Kalina Brabeck & Qingwen Xu, ‘The impact of detention and deportation on Latino immigrant children and families: a quantitative
exploration’, Hispanic J Behav Sci, Vol. 32, 2010, pp. 341-361. See also: Lisseth Rojas-Flores, Mari L. Clements, ). Hwang Koo & Judy
London, ‘Trauma and psychological distress in Latino citizen children following parental detention and deportation’, Psychol Trauma.
Vol. 9(3), 2017, pp. 352-361; Kalina M. Brabeck, M. B. Lykes & Cristina Hunter, ‘The psychosocial impact of detention and deportation on
US migrant children and families’, American Journal of Orthopsychiatry, Vol. 84(5), 2014, p. 496.

302 Cf. Wood, op. cit., p. 24. See also: Lauren Aratani, ‘Death of Guatemalan migrant girl highlights hardline border policy’, The Guardian,
16 December 2018, Abailable at https://www.theguardian.com/us-news/2018/dec/15/mexico-border-terrain-weapon-us-migrants
(accessed 4 August 2019).

7



https://www.theguardian.com/us-news/2018/dec/15/mexico-border-terrain-weapon-us-migrants

172

CHAPTER 6
IMPACTS ON HEALTH
OF CHILDREN DEPRIVED OF LIBERTY

threatening their attachment bond to their parents, traumatisation, and inducing toxic
stress.3%

In contrast, the welfare of children in immigration detention has been the focus of a large
number of reports, inquiries and discussion papers, often linked to human rights debates.
This grey literature plays an important role in the area of immigration detention, which is
a particularly difficult setting in which to conduct rigorous research because of restrictions
imposed by detaining authorities and consequent restrictions on access and information.
Much of the evidence relating to the health of children in immigration detention settings
reflects the realities about who has access to these centres and to the children within
them. It is not surprising, therefore, that much of the evidence within the grey literature
is generated by clinicians who have worked in these settings and by public inquiries by
institutions with mandates to enter and access the facilities, and who can require that
certain information be produced. This evidence largely consists of observations, reporting
and clinical assessments by clinicians, case studies of children in detention, and self-
reporting by young detainees and their parents.

The lack of rigorous research may be attributed to the numerous difficulties and barriers
to conducting research in this area, as noted in systematic reviews on refugee health.3*
There are many ethical considerations relating to undertaking research with children who
have experienced immigration detention as they are a vulnerable population, often having
experienced trauma and coming from conflict settings.3®® Many practical considerations are
also noted including the challenges of undertaking research in dangerous conflict zones,
appropriate use of diagnostic tools, selecting representative samples,**® and being unable
to randomise samples.? Furthermore, immigration detention, especially the detention of
children, is a highly politicised and controversial issue. Some research has been limited by
Government legislation, such as the Australian Border Force Act 2015, which made it illegal
for health professionals to disclose any information on Australian immigration detention
facilities (this Act has since been amended).3%

303 Cf. Wood, op. cit., p. 24.

304 Cf. Reed, op. cit., p. 23; von Werthern, op. cit., p. 23.
305 Cf. Reed, op. cit., p. 23.

306 1bid., p. 44.

307 Cf. von Werthern, op. cit., p. 23.

308 Cf. Essex, op. cit., p. 43.



4.5 Children in Institutional Care

There is a wealth of evidence regarding health and development among children raised
in institutional care due to reasons of welfare. This includes multiple systematic reviews
and several robust large-scale studies, undertaken in varied country contexts. Such studies
typically highlight negative outcomes following institutional care. This includes evidence of
significant delays in physical growth, compared to population norms or non-institutionalised
control groups,*® as well as increased risk of various physical health difficulties including
infectious disease, chronic illness, and stress-related health problems.° The strongest
and most consistent evidence of the negative impact of institutional care is apparent in
relation to mental health, particularly with regard to high rates of psychiatric symptoms,
and emotional and behavioural problems:™ Systematic reviews have also frequently
highlighted impaired cognitive development among young people raised in institutions.?

Whilst this evidence is extensive, there are notable exceptions suggesting that it is the
quality of care that is of primary importance, rather than the fact of institutionalisation per
se. In some low-income countries good quality institutional care appears to be a protective
factor from the comparatively poor outcomes for those living in families in contexts of
extreme poverty*”® These findings highlight the importance of investing in appropriate
community alternatives to institutional care, so that institutionalisation does not become
‘the lesser of two evils. Concern must also be given to the nature of the institutions in which
children are raised, and to the quality of care provided, including in relation to health,
emotional support, and cognitive development. Where institutional care has negatively
impacted upon early development, there is evidence indicating that early removal from
such institutions, including through international adoption, is associated with recovery and
positive subsequent development, often to within normal ranges.>

309 Cf. van ljizendoorn (2007), op. cit., p. 30; McCall, op. cit., p. 30; Cavalcante, op. cit., p. 31; Reid, op. cit., p. 32; Juffer (2005), op. cit., p. 33.
310 Cf. Cavalcante, op. cit., p. 31.
311 Ibid., p. 45.

312 Cf. Christoffersen, op. cit., p. 35; Fensbo, op. cit., p. 35; Johnson (2006), op. cit., p. 35; Juffer (2014), op. cit., p. 35; Sherr, op. cit., p. 35; van
lizendoorn (2008), op. cit., p. 35; van ljzendoorn (2005), op. cit., p. 35.

313 Cf. Whetten (2009), op. cit., p. 31; Braitstein, op. cit., p. 31; Ferris, op. cit., p. 32.
314 Cf. Christoffersen, op. cit., p. 35; Johnson (2006), op. cit., p. 35; van ljzendoorn (2008), op. cit., p. 35; van ljzendoorn (2005), op. cit., p. 35.
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4.6 Children in Therapeutic Institutions

There is limited evidence regarding the long-term health impact of residence in therapeutic
institutions, and few studies explore this in a methodologically robust manner. Research
suggests a general trend of targeted health improvement - particularly regarding symptom
reduction in mental health - during residency in both psychiatric units and residential
treatment centres, although this is likely attributable to treatment approaches, as opposed
to the actual institutionalisation of the child, and there is debate as to whether these
improvements can be maintained in the long-term. Evidence regarding the benefits of
therapeueticinstitutions for children is mixed®® and not all studies report positive treatment
outcomes; one study found that some forms of residential treatment in therapeutic
institutions can have negative health consequences, such as increasing symptoms of
depression and anxiety.>” Overall, there is very limited research examining indirect health
improvements for children detained in therapeutic institutions, and current evidence
largely focuses on the outcomes of the primary treatment objective in the long-term.

Due to the variable quality of the literature and the paucity of evidence regarding the health
implications of institutionalisation itself, it is difficult to arrive at any strong conclusions.
However, the research identified does highlight potential limitations of residential treatment
in therapeutic institutions that target specific health problems, notably including a need to
address comorbidity of health conditions and other complex case presentations.® There
is increasing awareness of factors that may facilitate successful residential treatment, such
as family involvement throughout treatment,*® the stability of the discharge placement,
and appropriate aftercare’® Targeting these protective factors may help to mitigate any
negative consequences of the child being absent from the family home and in a more
restrictive setting.

315 Brady C. Bates, Diana J. English & Sophia Kouidou-Giles, ‘Residential treatment and its alternatives: A review of the literature’, Child &
Youth Care Forum, Vol. 26(1), 1997, pp. 7-51. See also: Karen M. Frensch & Gary Cameron, ‘Treatment of Choice or a Last Resort? A Review
of Residential Mental Health Placements for Children and Youth’, Child and Youth Care Forum, Vol. 31(5), 2002, pp. 307-339.

316 Cf. Indig, op. cit., p. 5.
317 Cf. Wilmshurst, op. cit., p. 37.
318 Cf. Weiner, op. cit., p. 37; Stowell, op. cit., p. 38; Anckarsater, op. cit., p. 38.

319 Mary Y. Brinkmeyer, Sheila M. Eyberg, Mathew L. Nguyen & Robert W. Adams, ‘Family engagement, consumer satisfaction and
treatment outcome in the new era of child and adolescent in-patient psychiatric care’, Clinical Child Psychology and Psychiatry, Vol.
9(4), 2004, pp. 553-566.

320 Cf. Hair, op. cit., p. 5.



4.7 Policy Implications

Although each of the settings considered in our review confers unique risks and
opportunities, the children who are exposed to these settings are not mutually exclusive
groups. For example, children in institutional care are at increased risk of subsequent
justice-related detention,*” and these children are, in turn, at increased risk of being
subjected to involuntary inpatient treatment for mental illness.?? Children in immigration
detention may be fleeing from conflict zones, and may also have experienced deprivation
of liberty in that context.3® Therefore, an integrated, multi-sectoral policy response to the
health of children deprived of liberty is required.

Furthermore, the impact of deprivation of liberty on the health of children is likely to be
different in different settings. For example, while justice-related detention may cause
or compound trauma, particularly for those exposed to extended periods of solitary
confinement,®* involuntary in-patient psychiatric treatment may not, particularly if care
in that setting is trauma-informed, multi-disciplinary, and minimises the use of restrictive
practices. It is also likely that deprivation of liberty will have a greater impact on some
children than on others, with those most vulnerable, particularly due to histories of trauma,
at greatest risk of poor outcomes.

There is overwhelming evidence that children deprived of liberty often have significant and
complex health problems, and that many come from community settings distinguished by
social and structural determinants of ill health, where they may have not received adequate
healthcare. As such, there is clearly a strong imperative to more adequately address their
health-related needs in detention. With respect to justice-related detention, the UN Standard
Minimum Rules for the Treatment of Prisoners (the ‘Nelson Mandela’ Rules)®® require that
healthcare in prison be at least equivalent to that available in the surrounding community
(Rule 241). Although these rules do not apply to justice-related detention or other forms
of deprivation of liberty for children, this ‘principle of equivalence’ is equally applicable in

321 Melissa Jonson-Reid & Richard P. Barth, ‘From placement to prison: The path to adolescent incarceration from child welfare supervised
foster or group care. Children and Youth Services Review/, Vol. 22(7), 2000, pp. 493-516.

322 Arash Anoshiravani, Olga Saynina, Lisa Chamberlain, Benjamin A. Goldstein, Lynne C. Huffman, Ewen Wang & Paul H. Wise, ‘Mental
Illness Drives Hospitalizations for Detained California Youth’, Journal of Adolescent Health, Vol. 57(5), 2015, pp. 455-461. See also: Tyler
N. A. Winkelman, Inginia Genao, Christopher Wildeman & Emily A. Wang, ‘Emergency Department and Hospital Use Among Adolescents
With Justice System Involvement’, Pediatrics, Vol. 140(5), 2017.

323 Dorothy Morgos, ). W. Worden & Leila Gupta, ‘Psychosocial effects of war experiences among displaced children in southern Darfur’,
Omega (Westport), Vol. 56, 2007, pp. 229-253. See also: Abdel A. M. Thabet, Yehia Abed & Panos Vostanis, ‘Comorbidity of PTSD and
depression among refugee children during war conflict,, J Child Psychol Psychiatry, Vol. 45, 2004, pp. 533-542.

324 Cf. Whitley, op. cit., p. 5.

325 United Nations, United Nations Standard Minimum Rules for the Treatment of Prisoners (the Mandela Rules), E/CN.15/2015/L.6/Rev.1, 21
May January, p. 13.
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these settings. Recognising the concentration of ill health in custodial settings, and that
sustainably addressing the health needs of incarcerated people is important to reducing
health inequalities at the population level,* it has been argued that per capita investment
in custodial healthcare should in fact exceed that in the general community.*?

Given that many children who experience deprivation of liberty are drawn from
disadvantaged communities, there may indeed be circumstances in which the quality of
healthcare in places of detention exceeds that in the surrounding communities, at least
with respect to some health issues such as infectious disease. Given this unfortunate reality,
efforts to reduce deprivation of liberty for children must be paralleled with genuine and
proportionate investment in community alternatives, including investment in evidence-
based, age-appropriate, trauma-informed and affordable healthcare. If these investments
are not made, efforts to reduce deprivation of liberty may, at least in some settings, have
the perverse consequence of compounding health inequity for vulnerable children and
adolescents.

4.8 Limitations and Recommendations for Research

Our review had three main limitations. First, although our literature search was global and
had no language restrictions, our rapid review was restricted to two key academic databases,
such that we may have missed some important studies, as well as some important grey
literature. Second, extreme heterogeneity in study design precluded meta-analysis, such
that we were unable to produce pooled regional or global prevalence estimates in any of
the settings examined. Third, it was beyond the scope of this review to undertake a formal
quality assessment of the included studies (with the exception of those relating to justice-
related detention), although we note that very few appeared to be of high quality.

More significant than the limitations of our review are the limitations of the literature
on which it is based. For most settings we found remarkably few peer-reviewed studies,
and even in settings where there was a well-developed literature (e.g., justice-related
detention), the quality of most studies was poor. Most published studies were from high-

326 Stuart A. Kinner, Louise Southalan, Emilia Janca, Amanda Butler, Jesse T. Young, Sheila R. Lindner, Ruth E. Martin, Fabricio Augusto,
Carlos M Neves, Walter F. Oliviera, Emily A. Wang, Christopher Wildeman, Brie Williams, Joao Breda, Carina Ferreira-Borgres, Nathan
Hughes, Eamonn O’Moore, Lisa Scholin & Sunita Sturup-Toft, ‘The role of prisons, jails and youth detention centres in addressing
health inequalities in the Americas: Submission to the PAHO Commission on Equity and Health Inequalities in the Americas’, 31 March
2018, Available at https://wephren.tghn.org/site_media/media/articles/Submission_to_the_PAHO_Commission_on_Equity_and_
Health_Inequalities_-_pr....pdf (accessed 6 August 2019).

327 Rick Lines, ‘From equivalence of standards to equivalence of objectives: The entitlement of prisoners to health care standards higher
than those outside prisons’, International Journal of Prisoner Health, Vol. 2(4), 2006, pp. 269-280.


https://wephren.tghn.org/site_media/media/articles/Submission_to_the_PAHO_Commission_on_Equity_and_Health_Inequalities_-_pr....pdf
https://wephren.tghn.org/site_media/media/articles/Submission_to_the_PAHO_Commission_on_Equity_and_Health_Inequalities_-_pr....pdf

income countries; there is an urgent need for more high-quality, independent research
examining the health of children deprived of liberty, particularly in low- and middle-income
countries. The recent Lancet Commission on Adolescent Health and Wellbeing®?® called for
the urgent collection of more high-quality data on the health of socially and economically
marginalised young people, including those who come into contact with the child justice
system. Similarly, the recent Lancet Inclusion Health series identified imprisoned young
people as a particularly vulnerable group, and called for more high-quality research on
their health and wellbeing.® With respect to children living with their mothers in prison, a
study currently under way in Australia provides one example of rigorous, population-level
research that has the potential to lead to meaningful, evidence-based policy reform.3° The
health of children deprived of liberty stands to benefit measurably from greater investment
in independent, high-quality research.

328 Cf. Patton (2016), op. cit., p. 7.

329 Cf. Marmot (2017), op. cit., p. 3. See also: Robert W. Aldridge, Alistair Story, Stephen W. Hwang, Merete Nordentoft, Serena A. Luchenski,
Gred Hartwell, Emily ). Tweed, Dan Lewer, Srinivasa V. Katikireddi & Andrew C. Hayward, ‘Morbidity and mortality in homeless individuals,
prisoners, sex workers, and individuals with substance use disorders in high-income countries: a systematic review and meta-analysis’,
The Lancet, Vol. 391(10117), 2017, pp. 241-250.

330 Helen Myers, Leonie Segal, Derrick Lopez, lan W. Li & David B. Preen, ‘Impact of family-friendly prison policies on health, justice and
child protection outcomes for incarcerated mothers and their dependent children: a cohort study protocol, BMJ Open, Vol. 7(8), 2017,
p. e016302.
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5. Conclusions

Children deprived of liberty are, by and large, distinguished by poor health profiles.
Complex health needs in these children are common, and are often set against a
backdrop of entrenched disadvantage. The factors associated with deprivation of liberty
overlap considerably with the determinants of health, such that policies regarding
deprivation of liberty are relevant to health equity at the population level3*' Some
children experience deprivation of liberty in multiple settings (e.g. institutional care,
justice-related detention, and psychiatric hospital) such that policy responses should
take into consideration their health needs, be coordinated across settings, and be
designed to maximise continuity of care.

Not enough is known about the health of children deprived of liberty, or about the
adequacy of health services in these settings. There is a pressing need for both rigorous,
independent research and routine, institutionalised health surveillance in all places where
children are deprived of liberty. Nevertheless, there is already considerable evidence that
deprivation of liberty can be harmful to the health of children, and often compounds
trauma. Although in some settings the quality of healthcare may be better in detention
than in the surrounding community, the benefits of this healthcare may be undermined by
the detention experience, such that this unfortunate reality in no way justifies depriving
children of their liberty. Efforts to reduce deprivation of liberty are critical, and must be
paralleled with proportionate investment in alternative ways of identifying and addressing
the health needs of vulnerable children.

331 Cf. Kinner (2018), op. cit., p. 47.



How to Improve the Health of Children
who are at Risk of, and Deprived of Liberty?

: ACCESS TO HEALTH
: SERVICES

¢ Build

ing the capacity of

i families and communities to
¢ address health-related

i facto

rs that might

: otherwise lead children
i towards detention (e.g.
: mental health).

2

DIVERSION

: Investment in diversion
i mechanisms that

¢ minimise deprivation

: of liberty.

: QUALITY AND

: CONTINUITY OF
: CARE

i Children deprived
¢ of liberty should

i exercise their right
: to healthonan

i equal basis with

: others.

i Investment in health

: related serves that

i advance rehabilitation
: and reintegration into
i the community.

TRANSITIONAL CARE

179




180

6. Recommendations

Prevention: Recognising that poor health and the social determinants of health are also
risk factors for deprivation of liberty, States should build the capability and capacity
of families and communities to meet the health-related needs of children, including
through coordinated, multisectoral responses. Evidence-based, upstream investments
of this sort have the potential to prevent deprivation of liberty, and reduce health
inequalities at the population level.

Diversion: Recognising the concentrated burden of disease among children at risk of
being deprived of their liberty, States should increase their investment in diversion
mechanisms that simultaneously minimise deprivation of liberty, and ensure that
vulnerable children are transferred into evidence-based treatment and care that is
appropriate to their health and social needs.

Quality and continuity of care: Deprivation of liberty adversely impacts the health of
children. As such, States should make all reasonable efforts to minimise the use of
deprivation of liberty in all settings, and to use deprivation of liberty only as a measure
of last resort. Recognising that children in these settings retain the right to the highest
attainable standard of health, States should ensure that health services in such
settings are of a standard at least equivalent to that available in the community, and
are administered in such a way as to maximise continuity of care.

Transitional care: Recognising the importance of transitional care in achieving the best
health outcomes for children deprived of liberty, States should invest at scale in evidence-
based, health-focused transitional support services to facilitate reintegration into the
community. Given the diversity of settings in which children are deprived of liberty, and
the diverse needs of subgroups defined by sex, ethnicity and other factors, no one model
of transitional support will be optimal for all settings or all children. There is a pressing
need for the development and rigorous evaluation of programmes and systems designed
to facilitate continuity of care and optimise health outcomes for children transitioning
from settings where they are deprived of liberty, back into the community.



Building the evidence base: Recognising the need for sound evidence to guide policy
development, States should support high-quality, independent research on the health
of children deprived of liberty, and on the impact of deprivation of liberty on health.
This should include investment in prospective studies to examine health outcomes
after deprivation of liberty (including using linked administrative data), rigorous
evaluation of health-focused interventions (including through randomised trials),
evaluation of diversion and non-custodial responses, and evaluation of programmes
and systems for transitional care. To support the business case for investment, such
studies should include economic evaluation of outcomes, from a whole-of-Government
payer perspective. The findings of such studies should be made publicly available as a
matter of course.

Monitoring and reporting: Recognising the lack of basic data to inform policy and
practice in many settings where children are deprived of liberty, Member States should
invest in routine monitoring and public reporting on health status and health services
in all places where children are deprived of liberty. For children deprived of liberty in the
administration of justice, one mechanism for achieving this may be through adaptation
of the survey tool developed by the WHO (Europe) Health in Prisons Programme, and
already used to collect data on health and health services in prisons throughout Europe.
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It is estimated that there are more than in the world
today, representing approximately 15% of the world’s population.” The number of children
within this population is difficult to determine accurately, due to a lack of reliable global
data. In 2005, it was estimated that there are around 2
Today, the figure is likely to be . These children experience significant
discrimination and disadvantage in all aspects of their lives, including the realisation of
their right to personal liberty. This disadvantage arises not from the child’s impairment,
but from the cumulative effect of entrenched social barriers that serve to exclude and
discriminate. For instance, some studies have shown that the highest rates of disability are
reported among economically disadvantaged children.

The entry into force of the Convention on the Rights of Persons with Disabilities (CRPD)
in 2008 hailed a new approach to addressing this unacceptable reality. It is based on the
human rights model of disability, which conceptualises disability as an evolving social
construct, arising from the interaction between persons with physical, mental, intellectual or
sensory impairments and attitudinal and environmental barriers that hinders their full and
effective participation in society on an equal basis with others.* On this basis, the human
rights based approach rejects the view that persons with disabilities®, including children
with disabilities®, are objects of charity, treatment, welfare or protection and instead affirms
that persons with disabilities are subjects of human rights. The human rights approach to
disability aligns with the child rights approach, which considers children first and foremost
as rights-holders, entitled to exercise their rights and to active participation in all matters
that affect them, and not only objects in need of protection and welfare. Together, the two
approaches provide a unified human rights based approach to children with disabilities.
Children with disabilities are right-holders and are entitled to claim and realise, on an equal
basis with other children, all civil, political, social, economic and cultural rights. States are
obliged to respect, protect and fulfil these rights for children with disabilities.

The purpose ofthis cross-cutting chapteristo provide an overview of the types of deprivation
of liberty endured by children with disabilities, and outline the key legal standards and
policy frameworks that must guide the way forward to eradicate such practices.

1 World Health Organization (WHO) & World Bank, World Report on Disability, Geneva, Switzerland, 2011, Available at https://www.who.
int/disabilities/world_report/2011/en/ (accessed 1 June 2019).

2 Ibid, p. 36.

3 Amy ). Houtrow, Kandyce Larson, Lynn M. Olson, Paul W. Newacheck & Neal Halfon, ‘Changing trends of childhood disability, 2001-2017',
Pediatrics, Vol. 134(3), 2014, pp. 530-538.

4 UN General Assembly, Convention on the Rights of Persons with Disabilities, A/RES/61/106, Preamble (e) & Article 1.

5 Article 1CRPD provides that persons with disabilities include those with ‘long-term physical, mental, intellectual, or sensory impairments
which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others’.

6 Children with disabilities are persons with disabilities who are under the age of 18 years. For statistical purposes, the Washington
Group on Disability Statistics (WG), together with the United Nations Children’s Fund (UNICEF), has developed a set of functional
questions to capture disability of children and youth.
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Children with disabilities are deprived of liberty at higher rates than other children. They
also experience disability-specific forms of deprivation of liberty. During deprivations of
liberty they are also more likely to experience adverse conditions and harmful practices.
This section outlines this reality and explores the reasons for it.

21 Mainstream Settings of Deprivation of Liberty

Children with disabilities are significantly overrepresented in mainstream settings of
deprivation of liberty, including in criminal justice and residential institutions for children.
They are also often placed in immigration detention centres and other facilities where they
are at a distinct disadvantage.

The high proportion of children with disabilities in criminal justice systems and detention
facilities is well established,” particularly children with psychosocial and/or intellectual
disabilities.® For example, prevalence studies in the have found that 65-
70% of youth in the justice system have a mental health condition, with at least 20%
meeting criteria for severe impairments.” A national survey in long-term child correctional
facilities also found an estimated national average of 33% prevalence of intellectual and

7 See Linda A. Teplin, Karen M. Abram, Gary M. McClelland, Mina K. Dulcan & Amy A. Mericle, ‘Psychiatric disorders in youth in juvenile
detention’, Archives of General Psychiatry, Vol. 59, 2002; Michael Bullis & Paul Yovanoff, ‘More alike than different? Comparison of
formerly incarcerated youth with and without disabilities’, Journal of Child and Family Studies, Vol. 14, 2005; Heather. M. Baltodano,
Pamela. ). Harris & Robert B. Rutherford, ‘Academic achievement in juvenile corrections: examining the impact of age, ethnicity, and
disability’, Education and Treatment of Children, Vol. 28, 2005; Mary M. Quinn, Robert B. Rutherford, Peter E. Leone, David M. Osher
& Jeffrey M. Poirier, ‘Youth with disabilities in juvenile corrections: a national survey’, Exceptional Children, Vol. 71, 2005. Note that
the methods and the definition of disability adopted by the researchers might differ from study to study, as well as the age range
of reference.

8 Cf.Quinn, etal. (2005), op. cit.; Jane Timmons-Mitchell, Christie Brown, S. Charles. Schulz, Susan. E. Webster, Lee A. Underwood & William
E. Semple, ‘Comparing the mental health needs of female and male incarcerated juvenile delinquents’, Behavioral Sciences and the
Law, Vol. 15, 1997; Eefjie Suk, Josine Mill, Robert Vermeiren, Vladislav Ruchkin, Mary Schwab-Stone, Theo Doreleijers & Dirk Deboutte,
‘Adolescent suicidal ideation: a comparison of incarcerated and school-based samples’, European Child & Adolescent Psychiatry, Vol.
18(6), 2009.

9 Kathleen Skowyra & Joseph ). Cocoza, Blueprint for Change: A Comprehensive Model for the Identification and Treatment of Youth with
Mental Health Needs in Contact with the Juvenile Justice System, The National Center for Mental Health and Juvenile Justice, 2007; Linda
A. Teplin, Karen M. Abram, Jason ). Washburn, Leah J. Welty, Jennifer A. Hershfield & Mina K. Dulcan, ‘The Northwestern Juvenile Project:
Overview', OJJDP Juvenile Justice, 2013.



developmental disabilities.” Child detention has even been described as a default solution
for these children™ who ‘can become enmeshed in a web of interconnected and reinforcing
difficulties produced, in part, by the justice systems that manage them [...] with criminal law
agencies often being the last at the end of a line of human and social services which have
failed to support them".”?

Two key reasons for this are a lack of inclusive education and discriminatory treatment
within the justice system.® Studies have shown that students who do not graduate from
secondary school are 3.5 times more likely to be arrested than those that graduate.™
Children with disabilities are less likely to start school and have lower rates of staying in
and completing school,” due to a lack of inclusive education. This results in significant
educational gaps between children with and without disabilities, which increases the risk
of children with disabilities coming into contact with the criminal justice system.

Studies have also shown that children with disabilities, even though engaging in the same
behaviours as children without disabilities, are treated more punitively by authorities.™
Moreover, in some countries, legislation is increasingly penalising diverse behaviours
(e.g. running rampant, temper tantrums, yelling or self-injury) as well as public displays
of poverty and lack of support (e.g. lack of maintenance of property).” Adolescents with
disabilities have been also criminalised because the police take their atypical behaviour
as a threat.®

10 Development Services Group, ‘Youths with Intellectual and Developmental Disabilities in the Juvenile Justice System’, OJJDP literature
review, 2017.

11 C. Michael Nelson, ‘Educating students with emotional and behavioral disabilities in the 21st Century: Looking through windows,
opening doors', Education and Treatment of Children, Vol. 23, 2000, p. 208.

12 Eileen Baldry, ‘Disability at the margins: limits of the law’, Griffith Law Review, Vol. 23(3), 2014, pp. 370-388.

13 Peter. E. Leone, Sheri M. Meisel & Will Drakeford, ‘Special Education Programs for Youth with Disabilities in Juvenile Corrections’, Journal
of Correctional Education, Vol. 53(2), 2002, p. 46; Robert B. Rutherford, Mary M. Quinn, Peter E. Leone, Lili Garfinkle & Michael C. Nelson,
Education, Disability and Juvenile Justice Recommended Practices, Arlington, Council for Children with Behavioural Disorders, 2002.

14 U.S. Department of Education, Mini-digest of Education Statistics, Washington DC, National Center for Education Statistics, 1994.

15 Cf. WHO, World Report on Disability (2011), op. cit., p. 206.

16 Kathrine A. Larson, ‘A research review and alternative hypothesis explaining the link between learning disability and delinquency’,
Journal of Learning Disabilities, Vol. 21, 1988; Kimber Malmgren, Robert D. Abbott & J. David Hawkins, ‘LD and delinquency: rethinking

the “link™, Journal of Learning Disabilities, Vol. 32, 1999; Kimberley A. Morris & Richard J. Morris, ‘Disability and juvenile delinquency:
issues and trends’, Disability & Society, Vol. 2(6), 2006.

17 Human Rights Council, Rights of children with disabilities: report of the Special Rapporteur on the rights of persons with disabilities, A/
HRC/40/54, 2019, para. 34.

18 Ibid.
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Even if authorities are made aware of a child’s disability, it is unlikely the child will be
provided with appropriate procedural accommodations and support™ and disability-related
behaviour is rather punished.?’ The failure to provide such accommodation renders it less
likely that children with disabilities will be able to access justice in all legal proceedings,
including in respect of allegations of criminal wrongdoing. This increases the chances
of incorrect findings of guilt, and consequently detention, as well as longer sentences.
Moreover, children with disabilities are also less likely to be informed of the possibility of
contesting or reviewing decisions of child detention.

The structural shortcomings of the justice and education systems point to the need for
systematic reform, awareness raising and disability training for those working in the field of
administration of justice and education.? Further, a radically different approach to criminal
punishment of children is needed to avoid the high ratio of children with disabilities
in prisons. The approach of restorative justice, which focuses on the rehabilitation of
offenders through direct amends to victims and the community at large, is a path to be
further explored.

19 Barry Holman & Jason Zeidenburg, The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities,
Justice Policy Institute, 2006, p. 8; Rani A. Desai, Joseph L. Goulet & Judith. R. Robbins, et al., ‘Mental health care in juvenile detention
facilities: A review’, Journal of the American Academy of Psychiatry and the Law, Vol. 34(2), 2006.

20 Cf. Baldry, op. cit., p. 376.
21 Cf. Article 13.2 CRPD.



There is also an overly high quotient of children with disabilities in mainstream institutions
for children, such as orphanages, social and residential settings. Indeed, they are
overrepresented in the care protection and care systems,? and within these systems,
residential care has increased substantially across many States. Although the global
number of children with disabilities living in institutions is difficult to estimate due to
methodological divergencies (e.g. various approaches in defining ‘disability’) as well as lack
of adequate data collection tools (e.g. administrative data sets frequently lack disaggregation
by disability), data collected for the purpose of the Global Study suggest that, on average,
24 At the same time, as these
estimates are based on the limited sample of 57 countries, further research is required to
adequately assess the population of children with disabilities living in institutions.

Orphanages are framed as temporary solution for children who do not have family members
to care for them while an alternative, appropriate placement is arranged. However, it is well
documented that numerous children are placed in orphanages even though they still have
at least one living parent® Core reasons for this situation include a lack of community-
based, inclusive support services, prejudicial attitudes towards disability and poverty
experienced by families.

Children with disabilities are also more prone to remain longer in institutional settings than
children without disabilities.?® Studies have shown that children with disabilities are more
likely to be directed to disability-specific care settings rather than being reunited with their
birth family? or being offered kinship care or placement in a foster family.?®

22 Sandra Dowling, Berni Kelly & Karen Winter, Disabled Children and Young People who are Looked After: A Literature Review, Belfast,
Queen’s University Belfast, 2012; Steven A. Rosenberg & Cordelia C. Robinson, ‘Out-of-home placement for young children with
developmental and medical conditions’, Children and Youth Services Review, Vol. 26, 2004.

23 See Cambodian Children’s Trust Factsheet, Available at https://cambodianchildrenstrust.org/wp-content/uploads/2017/10/Countries-
Residental-Care.pdf (accessed 2 June 2019).

24 These estimates are based on the data collected under the Global Study questionnaire, UNICEF/TransMonEE Database, Opening Doors
project, administrative data from the relevant ministries and, for one country, Human Rights Watch.

25 Ghazal Keshavarzian, Georgetta Mulheir & Corinna Csaky, In Our Lifetime: How donors can end the institutionalisation of children,
Lumos, 2015, p. 23.

26 Eric Rosenthal, ‘A Mandate to End Placement of Children in Institutions and Orphanages: The Duty of Governments and Donors to
Prevent Segregation and Torture’, Perspectives on Human Rights, Georgetown Law Human Rights Institute, Vol. 1(3), 2017, p. 38.

27 Viki Welch et al., Children and Youth Services Review, Vol. 53, 2015, pp. 137-146.

28 See Jessica Schmidt, Miranda Cunningham, Lawrence Dalton, Laurie Powers, Sarah Geenen & Claudia G. Orozco, ‘Assessing
restrictiveness: A closer look at the foster care placements and perceptions of youth with and without disabilities aging out of care’,
Journal of Public Child Welfare, Vol. 7, 2013; National Council on Disability, Youth with disabilities in the foster care system: Barriers to
success and proposed policy solutions, Washington, 2008; Elspeth Slayter, ‘Youth with disabilities in the United States Child Welfare
System’, Children and Youth Services Review, Vol. 64, 2016.
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Share of Children with Disabilities Living
in Institutions in Selected Countries
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Source: data for individual countries extracted from CRC State-party reports (2010-2019), CRPD State-party reports (2017-2019),
UNICEF/TransMonEE database, UNICEF, administrative data, Opening Doors project, Global Study questionnaire, Human Rights
Watch, Lumos.
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Children with disabilities are likely to be deprived of their liberty on the basis of their or
their parent's refugee, asylum seeker or migrant status.?” For instance, according to
law, a medically certified physical or mental impairment that makes a person unable
to travel, justifies the extension of migration-related detention beyond the base limit of 15
days.*® The numbers of children with disabilities detained in migration related detention is
difficult to ascertain, due to a lack of reliable global data, disaggregated by disability.

What is known is that there is a prevalence of persons with disabilities, including
children with disabilities, in populations displaced following conflicts and humanitarian
emergencies.® Due to their living in conflict zones, landmine accidents and unexploded
cluster munitions as well as displacements and forced migration, children are at higher risk
of acquiring physical or mental impairments.®? In these contexts, persons with disabilities
are likely to be overlooked in terms of humanitarian assistance and relief services, which
contributes to their forced displacement.

Moreover, prior to their detention in migration related facilities, exposure to trauma,
conditions of displacement as well as the possible separation and/or loss of family members
are factors which may lead to children acquiring and/or developing a physical, mental,
intellectual or sensory impairment. Literature attests to the prevalence of psychosocial
conditions among refugee and asylum-seeking children, which are strongly linked to
the circumstances of their forced migration* Similarly, the length and poor conditions
of detention in immigration facilities, including a lack of appropriate accommodation
and support, increase the occurrence of psychosocial disabilities and exacerbate earlier
acquired mental health conditions.®

29 David Corlett, Grant Mitchell, Jeroen van Hove, Lucy Bowring & Kathrine Wright, Captured Childhood, Melbourne, International
Detention Coalition, 2012, p. 32, Available at https://idcoalition.org/wp-content/uploads/2016/01/Captured-Childhood.pdf (accessed
2 July 2019).

30 Cf. Global Study Questionnaire, Mexico (NHRI Reply).

31 Bruce Curtis & Jennifer Geagan, Disability Inclusion Among Refugees in the Middle East and North Africa - A Needs Assessment of
Libya, Egypt, Yemen, Jordan, and Turkey, IREX, 2016, p. 3, Available at https://www.irex.org/sites/default/files/pdf/disability-inclusion-
refugees-middle-east-north-africa.pdf (accessed 2 July 2019); Cf. World Report on Disability (2011), op. cit., p. 34.

32 UNICEF, Children with disabilities in situations of armed conflict, 2018, Available at https://www.unicef.org/disabilities/files/Children_
with_Disabilities_in_Situations_of_Armed_Conflict-Discussion_Paper.pdf (accessed 2 July 2019).

33 UNHCR, Need to Know Guidance on Working with Persons with Disabilities in Forced Displacement, 2011, Available at http://www.unhcr.
org/4ec3c81c9.pdf (accessed 2 July 2019).

34 Cf. Signe S. Nielsen, Marie Norredam, Karen L. Christiansen, et al., ‘Mental health among children seeking asylum in Denmark - the
effect of length of stay and number of relocations: a cross-sectional study’, BMC Public Health, Vol. 8,2008; Anders Hjern, Brigitta Angel
& Olle Jeppson, ‘Political violence, family stress and mental health of refugee children in exile’, Scand J Soc Med, Vol. 28, 1998; Edith
Montgomery, ‘Trauma, exile and mental health in young refugees’, Acta Psychiatr Scand Suppl, Vol. 124, 2011.

35 Matthew Hodes, ‘The mental health of detained asylum seeking children’, European Child & Adolescent Psychiatry, Vol. 19(7), 2010, p. 621.
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In this context, the lack of disability awareness and training of staff working in immigration
and asylum-seeking processes is cause for concern, leading as it does to persons with
disabilities having to face greater barriers throughout the procedure. It is especially
alarming that children with disabilities are often detained without acknowledgment of their
impairments, meaning they are not accommodated or supported in any way.

The existence of procedures that allow for the segregation of children (including children
with disabilities), from their families within and outside migration detention centres, is also a
matter of grave concern. There are reports of children who were forcibly separated from their
parents needing mental health and psychosocial support, yet being placed in excessively
harsh conditions, including forced medication, overmedication, restraint and threats.®

Finally, discrimination within migration and asylum laws and policies of States restrict
or deny asylum or the issuance of a visa on the basis of disability.¥ This is contrary to
the CRPD,*® and is likely to lead to an unduly high quota of persons with disabilities in
immigration detention centres.

2.2 Disability-specific Forms of Deprivation of Liberty

In addition to a higher risk of being deprived of their liberty in mainstream settings, children
with disabilities experience unique, disability-specific forms of deprivation of liberty. A
deprivation of liberty of a child is disability-specific if: (a) there are laws, regulations and/
or practices in place that prescribe or permit such a deprivation based on a perceived or
actual impairment; or (b) where specific places of detention, designed solely or primarily for
children with disabilities, exist.* Common forms of disability-specific deprivation of liberty
include involuntary hospitalisation in mental health facilities; placement in institutions
on the basis of disability; detention as a result of referral from the criminal justice system;
imprisonment in ‘prayer camps'® and other community settings; and home confinement. All

36 Lea Labaki, ‘Migrant kids are being traumatized, not treated for mental health needs’, The Sacramento Bee, 24 July 2018.

37 See for example: Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of the Republic
of Korea, CRPD/C/KOR/CO/1, 29 October 2014; Committee on the Rights of Persons with Disabilities, Concluding observations on the
initial report of Mexico, CRPD/C/MEX/CO/1, 27 October 2014; Committee on the Rights of Persons with Disabilities, List of issues prior
to the submission of the combined second and third periodic reports of Australia, CRPD/C/AUS/QPR/2-3, 21 September 2017.

38 Cf. Articles 5 & 18 CRPD.
39 Cf. A/HRC/40/54, op. cit., para. 14.

40 In many African countries children with disabilities are, for instance, at particular risk of witchcraft accusations and detention in so-
called prayer camps or spiritual healing centres (e.g. Ghana, Kenya, Nigeria, Democratic Republic of Congo). For Nigeria see: Emilie
Secker, ‘Witchcraft stigmatization in Nigeria: Challenges and successes in the implementation of child rights’, International Social Work,
Vol. 56(1), 2012, pp. 22-36. See also: Joseph Karisa Gona, V. Mung’ala-Odera, Charles Newton & Sally D. Hartley, ‘Caring for children
with disabilities’, Kilifi, Kenya: what is the carer’s experience?, Available at https://onlinelibrary.wiley.com/doi/full/10.1111/j.1365-
2214.2010.01124.x (accessed 05 July). In some countries, witchcraft is punishable by law often resulting in children being convicted for
practicing witchcraft. In the report submitted to the CRC-Committee in 2017, Mauritania notably indicated that 15 children have been
convicted for ‘witchcraft and charlatanism’. See: CRC-Committee, Report submitted by Mauritania, CRC/C/MRT/3-5, 2017, para. 22.
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these practices occur across the globe, regardless of the economic and social status or legal
tradition of a country, and share common characteristics, rationalities and justification that
stem from an outdated medical model of disability.*

The existence and prevalence of disability-specific forms of deprivation of liberty requires
urgent attention. Unfortunately, data on disability-specific forms of deprivation of liberty is
limited, both generally and specifically in respect of children with disabilities. The lack of
data has led to a significant gap in knowledge of the forms of disability-specific deprivation
of liberty and how many children with disabilities are affected. It is hoped that this Global
Study can begin to rectify this situation and draw attention to the existence and prevalence
of disability-specific forms of deprivation of liberty experienced by children. Under the
Global Study questionnaire only provided data disaggregated by disability
indicating that, of the total number of children in foster care, 21% (152 children) have some
form of disability, including 55 children (7%) with ‘severe disability’*

The placement of a child in an institution usually amounts to deprivation of liberty.” In
addition, institutionalisation on the basis of disability is a discriminatory and widespread
practice to which children are particularly vulnerable. According to UNICEF for instance, in

and , a child with disabilities living in one of these
regions is almost 17 times as likely to be institutionalised as one who is not disabled.*
Rooms and buildings where children with disabilities live within institutions are routinely
locked. Children are not allowed to leave or move freely, while physical and/or chemical
restraints may be used. Caretakers thus exercise complete control over the lives of children.

Although settings and practices of institutions differ in size, name and set-up, they share
certain defining elements. Among these relevant to children are:

41 Some countries establish separate centres for children with ‘mild’ and ‘severe’ disabilities, e.g. UN Global Study Questionnaire, El
Salvador (State reply). Some countries allow for transferring a child to a specialised institution for children with disabilities only with
the consent of a parent/caregiver, e.g. UN Global Study Questionnaire, Finland (State reply) and Uzbekistan (State reply).

42 UN Global Study Questionnaire, El Salvador (State reply).

43 According to the Human Rights Committee, placement of a child in institutional care amounts to deprivation of liberty, see International
Covenant on Civil and Political Rights, General Comment No 35: Article 9 (Liberty and Security of Person, Human Rights Committee,
CCPR/C/GC/35, 16 December 2014, paras. 5 & 62.

44 UNICEF, Children under the age of three in formal care in Eastern Europe and Central Asia: a rights-based regional situation analysis,
2012, p. 45.
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45

There is consensus on the detrimental effects on the development of a child arising from their
placement in any institution, even in small residential homes or ‘family-like" institutions.*

Many jurisdictions permit the forced removal of children from their families and their
placement in an institution on the basis of the children’s disability and/or that of their
parents or guardians.” As a result, millions of children with disabilities are confined to
institutions, isolated and segregated from their communities.”® Moreover, large numbers
of children are removed from their parents based on real or perceived impairment(s) of
the parent(s), without provision of the support they may need to care for their children.

In and the , for example, if counted together more than a third
of a million children reside in a broad range of institutionalised settings, namely roughly
100,000 children with disabilities in “and 272,381 in the 0

45 CRPD-Committee, General Comment No.5 (2017) on living independently and being included in the community, CRPD/C/GC/5, 27,
October 2017, para. 16(c).

46 Mary Dozier et al., ‘Consensus statement on group care for children and adolescents: A statement of policy of the American
Orthopsychiatric Association’, American Journal of Orthopsychiatry, Vol. 84(3), 2014, pp. 219-225; Anne Berens & Charles A. Nelson, ‘The
science of early adversity: is there a role for large institutions in the care of vulnerable children?’, The Lancet, Vol. 386(9991), 2015, pp.
388-398; Kim Maclean, ‘The impact of institutionalization on child development, Development and Psychopathology, Vol. 15(4), 2003,
pp. 853-884; Eric Rosenthal, ‘A Mandate to End Placement of Children in Institutions and Orphanages: The duty of governments and
donors to prevent segregation and torture’, Protecting Children against torture in detention, American University: Washington Collage
of Law, 2017, p. 303.

47 See for example CRPD-Committee, Concluding observations on the initial report of Guatemala, CRPD/C/GTM/CO/1, 30 September 2014,
paras. 53-54; CRPD-Committee, Concluding observations on the initial report of Lithuania, CRPD/C/LTU/CO/1, 11 May 2016, paras. 39-
40; CRPD-Committee, Concluding observations on the initial report of Mauritius, CRPD/C/MUS/CO/1, 30 September 2015, paras. 31-32;
CRPD-Committee, Concluding observations on the initial report of the Czech Republic, CRPD/C/CZE/CO/1, 15 May 2015, paras. 38-39;
CRPD-Committee, Concluding observations on the initial report of the Dominican Republic, CRPD/C/DOM/CO/1, 8 May 2015, paras. 38-
39; CRPD-Committee, Concluding observations on the initial report of El Salvador, adopted by the Committee at its tenth session (2-13
September 2013), CRPD/C/SLV/CO/1, 8 October 2013, paras. 41-42.

48 UNICEF, The State of the World's Children 2013, Children with Disabilities, 2013.

49 UN General Assembly, Visit to France: Report of the Special Rapporteur on the rights of persons with disabilities, Human Rights Council,
A/HRC/40/54/Add1, 8 January 2019, para. 51.

50 CRPD-Committee, Replies of the Russian Federation to the list of issues, CRPD/C/RUS/Q/1/Add.1, 23 November 2017, para. 65



In addition to expressly permitting institutionalisation, laws and regulations may indirectly
condone or encourage placement of children with disabilities into an institution. For
example, some States allow for exceptions within eligibility rules for foster care based on
a child’s additional support needs.® They may also link the provision of social protection
benefits and other services, including education, to placement in an institution. For
instance, in some States deaf and blind children are institutionalised for no other reason
than access to education.”

Practices that result in de facto forced institutionalisation of children with disabilities on the
basis of impairments are also common. Parents are often pressured to place their children
with disabilities in institutions by medical and child protection officers under false claims that
they will receive better care. Alarming practices have been documented in

and , for example, where medical professionals encourage parents of newborns
with a disability to leave their child at the maternity ward to then be placed in an orphanage
for children with disabilities. This is coerced through denying parents an opportunity to see
or hold their newborn.®® Girls with psychosocial or intellectual disabilities are also often
institutionalised for unique gender-specific reasons, such as fear of sexual violence.> The
root causes of these practices are negative and stereotyped perceptions of children with
disabilities, who are often wrongly perceived as being abnormal or unhealthy, and a burden
on their family, and the lack of accessible and inclusive community supports and services.
Families may lack the social and financial support to provide the care needed by their child,
or be unable to cope with the stress and pressure of providing around-the-clock support.

The continuance and persistence of institutions run, funded, supported or condoned by
States solely or predominantly for persons with disabilities, is also noticeable.® These may
be in the form of orphanages, baby homes, ‘special’ education boarding schools, faith-

51 See for example: 'Ministry sets stricter rules on foster care’, China.org, 29 September 2014, Available at http://www.china.org.cn/
china/2014-09/29/content_33643718.htm (accessed 6 July 2019).

52 Cf. CRPD-Committee, Concluding observations on the initial report of Turkmenistan, CRPD/C/TKM/CO/1, 13 May 2015, para. 43 and
CRPD-Committee, Concluding observations on the initial report of Azerbaijan, CRPD/C/AZE/CO/1, 12 May 2014, para. 40.

53 Human Rights Watch, Children with disabilities: Deprivation of liberty in the name of care and treatment, 7 March 2017, Available
at https://www.hrw.org/news/2017/03/07/children-disabilities-deprivation-liberty-name-care-and-treatment (accessed 5 July 2019);
UN Human Rights Council, Report of the Special Rapporteur on the rights of persons with disabilities on country visit to Kazakhstan,
A/HRC/37/56/Add.2, 19 January 2018, para. &1, Available at https://www.ohchr.org/EN/Issues/Disability/SRDisabilities/Pages/
Countryvisits.aspx (accessed 24 July 2019).

54 Cf. HRW, Children with disabilities (2017), op. cit.

55 Several countries indicated in reply to the UN Global Study questionnaire that they have disability-specific institutions. These
countries for example include: Chad (State Reply), France (NHRI Reply), State of Palestine (State Reply), Uruguay (State Reply) and
Yemen (NGO Reply). See also: Reports of the Special Rapporteur on the rights of persons with disabilities on her country visits to
France (A/HRC/40/54/Add.1), Moldova (A/HRC/31/62/Add.2), Paraguay (A/HRC/34/58/Add.1), Democratic People’s Republic of Korea (A/
HRC/37/56/Add.1), Kazakhstan (A/HRC/347/56/Add.2).
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based institutions, prayer camps, small group homes, and residential or social care settings.
They may be generally for children with disabilities, on the basis of specific impairments, or
for specific groups. They may also be more broadly for persons with disabilities, combining
children and adults in the same settings.>® In these types of settings, children with disabilities
are at extremely high risk of long-term institutionalisation.

Disability-specific institutions continue to be permitted, and even promoted by States,
despite efforts to concurrently adopt and promote deinstitutionalisation strategies. There
is a concerning trend of trans-institutionalisation, whereby States are investing in building
smaller institutions to transfer children with disabilities from large institutions to smaller
facilities, including small group homes.”

Involuntary commitment to a mental health facility-sometimes referred to as involuntary
hospitalisation or compulsory admission - is a common form of disability-specific
deprivation of liberty. It refers to any admission of a person into a mental health facility or
regime without the person’s consent. As such, it is widely accepted as a form of deprivation
of liberty,*® as the hospitalisation is without the free and informed consent of the individual,
and the individual is not free to leave at will.

Most countries permit the commitment of children to psychiatric hospitals/wards or
other mental health or social care facilities or regimes, without free and informed consent
(understood and applied from a child-rights perspective). This is done on the grounds of
actual or perceived impairment(s) of a child, by itself or in conjunction with other grounds
such as medical necessity, dangerousness and/or risk to oneself or others.® These practices

56 UN Global Study Questionnaire, Slovenia (Ombudsperson Reply). In some countries, the decision to place children in the same setting
as adults depends on the form of disability. For instance, in Croatia children with developmental difficulties are placed together with
adults with physical, sensory and intellectual disabilities. There are, however, separate institutions for adults with mental disabilities.
See: UN Global Study Questionnaire, Croatia (State Reply).

57 Cf. A/HRC/347/56/Add.2, op. cit., para. 70; Neil Crowther, Gerald Quinn & Alexandra Hillen-Moore, Opening up communities, closing
down institutions: Harnessing the European Structural and Investment Funds, Community Living for Europe - Structural Funds Watch,
November 2017, Available at https://eustructuralfundswatchdotcom.files.wordpress.com/2017/11/cle-sfw_opening-up-communities-
november-2017_final.pdf (accessed 6 July 2019).

58 Cf. CCPR/C/GC/35, op. cit., para. 5.

59 See: CRPD-Committee, Concluding observations on the initial report of Montenegro, CRPD/C/MNE/CO/1, 22 September 2017, paras.
38-39; CRPD-Committee, Concluding observations on the initial report of Morocco, CRPD/C/MAR/CO/, 25 September 2017, paras. 30-37;
CRPD-Committee, Concluding observations on the initial report of Bosnia and Herzegovina, CRPD/C/BIH/CO/1, 2 May 2017, para. 26;
CRPD/C/SRB/CO/1, op. cit., paras. 25-26; CRPD/C/MUS/CO/1, op. cit., para. 25; CRPD-Committee, Concluding observations on the initial
report of Turkmenistan, CRPD/C/TKM/CO/, 13 May 2015, paras. 29-30; CRPD-Committee, Concluding observations on the initial report
of Azerbaijan, CRPD/C/AZE/CO/1, 12 May 2014, paras. 28-29; and CRPD-Committee, Concluding observations on the initial report of
Paraguay, CRPD/C/PRY/CO/1, 15 May 2013, para. 35.
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are usually regulated through mental health laws or civil detention procedures. Awide range
of persons can initiate non-consensual admissions of children, including family members,
guardians, doctors or directors of mental health facilities, police or other third parties.
Further, in most cases involuntary hospitalisation entails forced medical interventions.

Compulsory admission rates in mental health facilities are rising across regions, particularly
in high-income countries.®® Despite that, medical literature has not been able to provide
strong evidence thatinvoluntary commitment reduces the occurrence of self-harm or suicide
or that it facilitates access to services." Moreover, the negative subjective experiences with
compulsory admission can further lead to lower rates of seeking or using services from the
mental health system.®

States have an obligation to ensure that judicial guarantees and safeguards protecting the
rights of children accused of a crime apply to all children with disabilities and that this
includes the provision of procedural as well as age and gender appropriate accommodation.
International human rights law clearly provides that, as far as possible and wherever
appropriate, children should be diverted away from the formal criminal justice system.
This is true for all children, including children with disabilities. Any diversions used must
fully respect human rights and legal safeguards and must not be applied in @ manner that
discriminates against children with disabilities.

However, children with disabilities who come into contact with the criminal justice system,
particularly those with intellectual and/or psychosocial disabilities, are often at risk of being
referred to institutions or mental health commitment facilities where they will be deprived
of their liberty on the basis of their actual or perceived impairment and/or an alleged risk
to self or to others.®® This may happen where a declaration of unfitness to plead or stand
trial is made, or the individual is deemed not criminally responsible based on disability
or alleged incapacity e.g. an ‘insanity’ defence.® If these measures involve a transfer to an
institution or mental health commitment regime, they represent disability specific forms of

60 Cf. A/HRC/40/54, op. cit., paras. 32, 35, 61 & 62.
61 See Piers Gooding, A new era for mental health law and policy, Cambridge, Cambridge University Press, 2017.
62 Cf. A/HRC/40/54, op. cit., para. 35.

63 Jessica Jacobson, Bina Bhardwa, Tracey Gyateng, Gillian Hunter & Mike Hough (eds.), Punishing Disadvantage: A Profile of Children in
Custody, Prison Reform Trust, 2010.

64 See Arlie Loughnan, Manifest Madness: Mental Incapacity in the Criminal Law, Oxford, Oxford University Press, 2012; Emily S. Pollock,
‘Those crazy kids: Providing the insanity defence in Juvenile courts), Minnesota Law Review, Vol. 85(6), 2001, pp. 2041-2078.
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deprivation of liberty.® In the facilities children with disabilities may be referred to, they are
not only deprived of their liberty, but also have less access to procedural guarantees than
other children in the criminal justice system. Additionally, they are at risk of being subjected
to forced interventions, solitary confinement, the use of restraints, stricter regimes, and
they have less access to recreational, educational and therapeutic services.®®

Finally, although not covered by the definition of deprivation of liberty used for the purpose
of this Global Study, the high number of reported incidents about children with disabilities
deprived of liberty in home settings is of concern.’” Many children with disabilities are
deprived of liberty in the home permanently or for an extended period of time, often
confined to a particular space. This may occur through seclusion or concealment of a child
with a disability in a room, and/or through the use of continuous or long-lasting restraints,
such as the practice of shackling or the use of cages.

Home settings differ from other areas where there may be deprivation of liberty, as the
home has traditionally been conceived as a space where the State must refrain from
intervening. However, this idea has been already challenged, as domestic violence is in
fact an issue of public relevance®® - an approach reflected in Article 16 CRPD. The Human
Rights Committee has also confirmed that ‘States parties have the duty to take appropriate
measures to protect the right to liberty of person against deprivation by third parties’® As
such, States must take immediate action to end all forms of home-based deprivation of

65 UN General Assembly, Report of the Special Rapporteur on the rights of persons with disabilities, A/HRC/40/54, 11 January 2019, paras.
20 & 46.

66 Marc Hert, Nele Dirix, Hella Demunter & Christoph U. Correll, ‘Prevalence and correlates of seclusion and restraint use in children and
adolescents: a systematic review', European Child Adolescent Psychiatry, Vol. 20(5), 2011, pp. 221-230.

67 See for example, P (by his litigation friend the Official Solicitor) v Cheshire West and Chester Council & Anor, [2014] UKSC 19, 19
March 2014; Philippine Coalition on the UN Convention on the Rights of Persons with Disabilities, Parallel Report 2013: A Parallel
Report submitted to the Committee on the Rights of Persons with Disabilities on the implementation of the Convention in the
Republic of the Philippines from 2008-2013, December 2013, paras. 90 ff.; Human Rights Watch, Living in Hell: Abuses against People
with Psychosocial Disabilities in Indonesia, 2016, Available at https://www.hrw.org/report/2016/03/20/living-hell/abuses-against-
people-psychosocial-disabilities-indonesia (accessed 7 July 2019); Human Rights Watch, Indonesia: Shackling reduced but still
persists, October 2018, Available at https://www.hrw.org/news/2018/10/02/indonesia-shackling-reduced-persists(accessed 7 July
2019); The African Child Policy Forum, Children with disabilities in Senegal: The hidden reality, Addis Ababa, 2011, Available at
http://www.africanchildforum.org/en/index.php/en/resource-centre.html?pid=2&sid=143:children-with-disabilities-in-senegal-
the-hidden-reality (accessed 7 July 2019).

68 Kate Millett, Sexual politics, Urbana, University of Illinois Press, 2000; Kathya Araujo Virginia Guzman & Amalia Mauro, ‘How Domestic
Violence came to be viewed as a Public Issue and Policy Object’, CEPAL Review, Vol.70, April 2000; Dolors Comas-d'Argemir, ‘News of
partner femicides: The shift from private issue to public problem’, European Journal of Communication, Vol.30(2), 2015, pp. 121-136.

69 Cf. CCPR/C/GC/35, op. cit., para. 7.


https://www.hrw.org/report/2016/03/20/living-hell/abuses-against-people-psychosocial-disabilities-indonesia
https://www.hrw.org/report/2016/03/20/living-hell/abuses-against-people-psychosocial-disabilities-indonesia
https://www.hrw.org/news/2018/10/02/indonesia-shackling-reduced-persists
http://www.africanchildforum.org/en/index.php/en/resource-centre.html?pid=2&sid=143:children-with-disabilities-in-senegal-the-hidden-reality
http://www.africanchildforum.org/en/index.php/en/resource-centre.html?pid=2&sid=143:children-with-disabilities-in-senegal-the-hidden-reality

liberty, including home confinement, shackling and pasung.”® States parties should also do
their utmost to take appropriate measures to protect children with albinism from abduction
from individual criminals operating within their territory.

The existence of home-based deprivation of liberty highlights the devastating consequences
of negative and stereotyped perceptions of children with disabilities, as well as the urgent
need for States to ensure the provision of community-based inclusive support to families,
so that they can in turn support their child or relative to live in the community. This support
should include respite care services, childcare services and other supportive parenting
services.” For instance, in Ireland the respite care services are assessed on an individual basis
(depending on special needs of the individual user as well as the family, available resources,
length of time) and can be provided in a number of ways, e.g. centre-based, in-home, home-
to-home, home sharing or family support.”? Public authorities should also invest in assertive
public awareness campaigns that advance a human rights-based approach to disability.

2.3 Conditions of Deprivation of Liberty, Harmful Practices and Impact

Adverse and harmful conditions within settings and circumstances of deprivation of liberty
disproportionately affect children with disabilities. Without appropriate support, assistance
and reasonable accommodation, children with disabilities are invariably placed into
extremely vulnerable positions if deprived of their liberty. Settings of deprivation of liberty
are often overcrowded, unsanitary, poorly resourced, not heated and lack appropriately
trained staff? In these conditions, children with disabilities often experience profound
neglect, malnutrition, and poor hygiene.” There are a number of reports of children with
disabilities being tied to their chairs for extended periods of time, left in their beds and
cribs or placed in cages, cells and pits, and provided with almost no stimulation, human
contact or any contact with the outside world.”

70 Pasung involves confinement and neglect in addition to shackling. See Nenden H. Laila et al., ‘Perceptions about pasung (physical
restraint and confinement) of schizophrenia patients: a qualitative study among family members and other key stakeholders in Bogor
Regency, West Java Province, Indonesia 2017, International Journal of Mental Health Systems, Vol. 12(35), 2018.

71 Cf. CRPD/C/GC/5, op. cit., para. 67.
72 UN Global Study Questionnaire, Ireland (State Reply).

73 See: United Nations Secretary-General's Study on Violence against Children Thematic Group on Violence against Disabled Children,
Summary Report: Violence against Disabled Children - Findings and Recommendations, New York, UNICEF, 28 July 2005, pp. 11-14
(hereafter Summary Report Violence against Disabled Children).

74 1Ibid., p. 12.

75 General Assembly, Rights of the Child, A/61/299, 29 August 2006, para. 58; General Assembly, Report of the Special Rapporteur on the
rights of persons with disabilities on her mission to the Republic of Moldova, Human Rights Council, A/HRC/31/62/Add. 2, 2 February
2016, para. 48; Summary Report Violence against Disabled Children (2005), op. cit., pp. 11-12.
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SEXUAL PHYSICAL
VIOLENCE VIOLENCE

Source: UNICEF, The State of the World’s Children 2013: Children with Disabilities.

Children with disabilities are also at a heightened risk of widespread and intense violence,
abuse and exploitation, which may amount to torture or other forms of ill-treatment.” This
include being restrained, shackled, secluded and/or beaten by staff as a form of control
and/or punishment” Children with disabilities are also at risk of being subjected to
particular forms of physical violence in the guise of treatment, such as electroconvulsive
treatment (ECT) and electric shocks used as ‘aversion treatment’’® Girls with disabilities face
an increased risk of violence, abuse and exploitation, particularly of a sexual and gender-

76 Cf. A/61/299, op. cit., paras. 31 & 62.

77 African Child Policy Forum (ACPF), The African Report on Violence Against Children, Addis Ababa, The African Child Policy Forum, 2014,
pp. 45-46; See also: A/61/299, op. cit., para. 62.

78 A/61/299, op. cit., para. 57; CRC-Committee, General comment No. 13 (2011): The right of the child to freedom from all forms of violence,
CRC/C/GC/13, 18 April 2011, para. 23.
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based nature, including trafficking for forced labour or the sex industry, forced sterilisation,
forced interventions and denial of sexual and reproductive rights.”

Common practices of detention in the criminal justice system, already considered
contentious for children without disabilities, put children with disabilities at a heightened
risk of experiencing harm. For example, secluding children with disabilities has been proven
to affect them disproportionately, leading to the deterioration of their mental health and
the development and/or increase of self-harm and/or suicidal thoughts and behaviour.®®
The lack of knowledge and appropriate training of staff in the justice system, leads to
the use of other unsuitable and endangering practices such as isolation, when a risk of
suicide is identified.®" Harmful practices are not exclusive to the criminal system. There are
reports on the use of chemical and physical restraints and solitary confinement as a form
of control over children with disabilities in institutions and migration centres.®? Children
with disabilities are often subjected to these practices to ‘make them more “compliant”,
leaving them less able to defend themselves against violence’®

The long-lasting negative physical and psychological impact of these conditions and
practices whilst deprived of liberty is undeniable.® They result in disease, suffering, long-
term harm and even premature death of children with disabilities.®> Of urgent concern is
the high mortality rate of children with disabilities in institutions, which in some States is
up to twice as high compared to children in the general population.®

79 CRPD-Committee, General Comment No. 4 (2016) on the right to inclusive education, CRPD/C/GC/4, 25 November 2016, para. 53; UN
General Assembly, Rights of persons with disabilities, A/73/161, 16 July 2018, para. 45; A/72/133, op. cit., para. 29; A/HRC/31/62/Add.
2 op. cit., para. 48; See also: Eric Mathews et al., No Way Home: The Exploitation and Abuse of Children in Ukraine’s Orphanages,
Disability Rights International, 2015; Priscila Rodriguez et al., No Justice: Torture, Trafficking, and Segregation in Mexico, Disability
Rights International, 2015.

80 Lindsay M. Hayes, Suicide Prevention in Juvenile Correction and Detention Facilities, Washington D.C., U.S. Department of Justice, Office
of Juvenile Justice and Delinquency, Vol. 13, 1999, pp. 16 & 19.

81 Ibid.; Barry Holman & Jason Zeidenburg, The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure
Facilities, Justice Policy Institute, p. 9.

82 Cf. A/HRC/31/62/Add. 2, op. cit., para. 48.
83 Cf. A/61/299, op. cit., para. 57.
84 Cf. A/61/299, op. cit.; See also: Summary Report Violence against Disabled Children (2005), op. cit.

85 Ibid., p. 12; UN General Assembly, Report of the Special Rapporteur on the rights of persons with disabilities on her visit to Paraguay,
Human Rights Council, A/HRC/34/58/Add.1, 21 December 2016, para. 55; Human Rights Watch, Easy Targets: Violence against Children
Worldwide, New York, 2001.

86 Ibid.
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CHAPTER 7

3.1 International Human Rights Framework

Together the CRC and the CRPD provide the international legal standards applicable to
children with disabilities, including in respect of their right to personal liberty. The two
conventions dovetail and reinforce each other. They must be read together, in order to gain
a comprehensive understanding of the human rights of children with disabilities, and the
associated obligations on States.

The CRC and CRPD provide four overarching general principles that guide the interpretation
and realisation of all rights of children with disabilities, including their right to personal liberty.

87
88
89
920
91

92

children with disabilities are entitled to equal protection and
equal benefit of the law, without any discrimination, and have a right to equal and
effective legal protection against discrimination on all grounds, including on the basis
of disability.¥” Any distinction, exclusion or restriction on the basis of disability, which
has the purpose or effect of impairing or nullifying the enjoyment of any human right
and fundamental freedom, is considered discriminatory.

The CRPD specifies that a failure to provide reasonable accommodation is also a form
of discrimination.®® Reasonable accommodation is any ‘necessary and appropriate
modification and adjustments not imposing a disproportionate or undue burden, where
needed in a particular case, to ensure to persons with disabilities the enjoyment or
exercise on an equal basis with others of all human rights and fundamental freedoms'#

in all actions concerning children with disabilities, the best
interests of the child shall be a primary consideration.”® The concept of best interests
is dedicated to ‘ensuring both the full and effective enjoyment of all the rights [..] and
the holistic development of the child’® The holistic development of the child refers
to the ‘holistic physical, psychological, moral and spiritual integrity of the child and
[..] [promotion of their] human dignity/ The concept of best interests of the child

Article 5 CRPD; Article 2 CRC
Article 2 CRPD; ibid.

Article 2 CRPD.

Article 7 CRPD; Article 3 CRC.

UN Committee on the Rights of the Child, Committee, General comment No.14 (2013) on the right of the child to have his or her best
interests taken as a primary consideration (art. 3, para. 1), CRC/C/GC/14, 29 May 2013, para. 4.

Ibid., para. 5.



must be fully applied to children with disabilities, with careful consideration of their
circumstances and used to ensure that children with disabilities are informed, consulted
and have a say in every decision-making process related to their situation.”

children with disabilities have the right to express their views
freely on all matters affecting them, for these views to be given due weight in accordance
with their age and maturity, on an equal basis with other children, and to be provided
with disability and age-appropriate assistance to realise that right.* The presence of an
actual or perceived impairment is not a relevant factor in determining the weight to be
given to a child’s views. States must design and organise a comprehensive system that
ensures the provision of a full range of disability and age-appropriate assistance and
support measures, including supported decision-making, to children with disabilities.”®

children with disabilities have the right to full and effective inclusion in
society and their communities.® The principle of inclusion moves beyond the principle
of social integration. Integration asks persons with disabilities to adapt to the existing
social arrangements and assimilate into the established social norms. Inclusion instead
requires that social arrangements and norms transform to fully embrace persons with
disabilities. All children with disabilities, regardless of their support needs, have a right
to be fully and effectively included in society and their communities, and to fully and
equally enjoy all human rights and fundamental freedoms, including their right to
personal liberty.

Both the CRC and the CRPD affirm that no child shall be unlawfully or arbitrarily deprived
of liberty, complementing each other to provide the highest level of protection to children
with disabilities.

93
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95

96

Cf. CRPD/C/GC/4, op. cit., para. 47; CRPD, General comment No. 6 (2018) on equality and non-discrimination, CRPD/C/GC/6, 26 April 2018,
para. 38.

Article 7 CRPD; Article 12.1 CRC.

See: UN Committee on the Rights of Persons with Disabilities, General comment No. 21 (2017) on children in street situations, CRC/C/
GC/21, 21 June 2017; UN Committee on the Rights of Persons with Disabilities, General comment No. 1(2014) Article 12: Equal recognition
before the law, CRPD/C/GC/1, 19 May 2014, para. 36; General Assembly, Report of the Special Rapporteur on the rights of persons with
disabilities, A/HRC/34/58, 20 December 2016, paras. 15 & 44.

Articles 3(c) & 19 CRPD.
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provides that no child
shall be deprived of his or her liberty
unlawfully or arbitrarily and any arrest,

provides that States shall
ensure that persons with disabilities, on
an equal basis with others:

detention or imprisonment of a child
shall be in conformity with the law and
must be used only as a measure of last
resort and for the shortest appropriate
period of time.

a. enjoy the right to liberty and security
of person; and

b. are not deprived of their liberty
unlawfully or arbitrarily, and that any
deprivation of liberty is in conformity
with the law, and that the existence of
a disability shall in no case justify a
deprivation of liberty.

provides that if persons
with disabilities are deprived of their
liberty, they must be, on an equal basis
with others entitled to guarantees in
accordance with international human
rights law, including by provision of
reasonable accommodation.

The CRC provides that deprivation of liberty of children must only be used as a measure of
last resort and for the shortest appropriate period of time.” In addition, it has to comply
with the principle of the best interests of the child.®®

Building on the CRC, the CRPD further clarifies and strengthens the right to liberty of
children with disabilities. Article 141(a) reaffirms the fundamental human right to liberty
and requires States to ensure that persons with disabilities, including children with
disabilities, enjoy this right on an equal basis with others. This means that all substantive
and procedural guarantees established in international human rights law must apply fully
to all children with disabilities.

97 Article 37(b) CRC. See also Chapter 4 on the Right to Personal Liberty.
98 Article 3 CRC.



Article 14.1(b) of the CRPD clarifies that ‘the existence of a disability shall in no case justify
a deprivation of liberty’. As such, the article establishes an absolute ban on deprivation
of liberty on the basis of an actual or perceived impairment.®® In this respect, the CRPD-
Committee has recalled that, during the drafting process of the CRPD, there were extensive
discussions on the need to include a qualifier (‘solely’ or ‘exclusively’) in Article 14. States
opposed these proposals, arguing that it could lead to misinterpretation and allow cases
of deprivation of liberty based on disability if other factors were present. As such, based
on this preparatory work, the CRPD-Committee confirmed that article 141(b) prohibits the
deprivation of liberty on the basis of actual or perceived impairment even if additional
factors or criteria are also used to justify the deprivation of liberty, such as an alleged
danger or risk to self or others or an alleged need for treatment or care.’™®

Finally, Article 14.2 of the CRPD reaffirms that, if persons with a disability are deprived of
their liberty, they are entitled, on an equal basis with others, to all the procedural and
substantive guarantees established in international law and shall be treated in compliance
with the objectives and principles of the CRPD, including by provision of reasonable
accommodation. This includes the right to be informed promptly of the reasons for arrest,
the rightto judicial control of the lawfulness of detention, and the right to immediate release
and compensation for unlawful or arbitrary arrest or detention.™ All these guarantees
apply to children with disabilities if they are deprived of their liberty ‘through any process)
that is, under any type of criminal, civil or administrative arrest or detention.

Children with disabilities should have access to justice on an equal basis with others to
challenge any deprivation of liberty. For that purpose, States must ensure that children
with disabilities have access to procedural, age and gender appropriate accommodations,
in all legal proceedings before, during and after trial. States must guarantee that children
with disabilities who have experienced any form of arbitrary and/or unlawful deprivation of
liberty and/or exploitation, violence or abuse in the context of such practices, have access
to adequate redress and reparations, including restoration of their liberty, restitution,
compensation and guarantees of non-repetition as appropriate. Measures designed to
ensure non-repetition should include a wide range of institutional reforms to prevent future
violations, including law reform, education and provision of community-based support.

99 Where Article 14 uses the term ‘disability’, it is referring to ‘impairment’ rather than the interaction between impairment and attitudinal
and environmental barriers.

100 CRPD-Committee, Guidelines on article 14 of the Convention on the Rights of Persons with Disabilities: The right to liberty and security
of persons with disabilities, adopted during the Committee’s 14th session, held in September 2015, paras. 6 & 7.

101 Article 9 ICCPR.
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3.2 Standards Related to Specific Settings of Deprivation of Liberty

This section will summarise how various settings of deprivation of liberty, considered by
this Global Study, may violate Article 14 of the CRPD, along with other interrelated rights.
As this will be considered in more depth in the individual chapters dedicated to each type
of setting, the purpose of this section is to provide an overview of the legal standards that
specifically apply to children with disabilities.

Placement of a child outside a family into an institution or residential home on the basis
of an actual or perceived impairment of the child and/or of his or her parent(s) or legal
guardian(s) is discriminatory and arbitrary, and thus contradicts the absolute ban of
deprivation of liberty on the basis of impairment, provided by Article 14. If the placement is
based on additional factors, such as an alleged risk/danger to self or others or an alleged
need for treatment or care, this does not override the absolute ban on deprivation of
liberty on the basis of impairment.'%?

The institutionalisation of children with disabilities also contravenes their right to live in
the community. Article 19 CRPD recognises that all persons with disabilities have a right to
live in the community, with choices equal to others. Article 19(a) CRPD provides that States
must ensure that children with disabilities have the opportunity to choose their place of
residence and where and with whom they live, on an equal basis with other children.'®
Article 19(b) and (c) supplement Article 19(a), by requiring States to ensure that: children
with disabilities and their families have access to support services in the community, which
support inclusion in the community and prevent segregation from the community; and
community services and facilities for the general child population are available on an equal
basis to children with disabilities and are responsive to their needs.

The CRC recognises that parents'® have the primary responsibility for the care, upbringing
and development of the child, and that the best interests of the child will be their basic
concern.' It also provides that the State has a role in determining the living arrangements
of a child in three circumstances, where: (i) children are separated from their family by

102 Cf. Guidelines on article 14 of the Convention on the Rights of Persons with Disabilities (2015), op. cit., paras. 6 & 7.
103 Article 19(a) CRPD read in light of the cross-cutting Article 7 on children with disabilities.

104 Or where appropriate, members of the extended family or community as provided for by local custom, legal guardians or other persons
legally responsible for the child.

105 Articles 7, 8 & 18(1) CRC.



the State, subject to judicial review;'s (ii) where the parents are living separately and a
decision must be made as to the child’s place of residence;" and (iii) children are unable
to live with, or be cared for by, their family."®® Under these circumstances, in all actions'
concerning the living arrangements of the child, the best interests of the child shall be the
primary consideration. In determining the best interests of the child, States must ensure
their right to participation. In this respect, children with disabilities must have the right and
the opportunity to express their views, will and preferences™ freely as to where and with
whom they live (with the provision of assistance appropriate to disability and age), and for
these views to be given due weight in accordance with their age and maturity. In the case
of adolescents, particularly those in late adolescence, significant weight should be given to
their views, will and preferences as to their living arrangements.

Placement of children with disabilities outside a family in institutions or residential homes
for the purpose of care also contravenes the right to home and family. The CRPD-Committee
has stated that for children with disabilities, the core of their right to live in the community
entails a right to grow up in a family, consistent with Article 23 CRPD that highlights the
need to respect home and family life." This applies to all children with disabilities without
exception, no matter the level of their support needs.

Article 23 provides that States must eliminate discrimination against children with disabilities
in all matters relating to family and that States must ensure that children with disabilities
have equal rights with respect to family. Article 234 CRPD specifies that the separation of a
child from their parents on the basis of a disability of the child, or one or both of the parents,
is not permissible. In circumstances where the immediate family is unable to care for a child
with disabilities, Article 23.5 CRPD clarifies that States must ‘undertake every effort to provide
alternative care within the wider family, and failing that, within the community in a family
setting! It is always in the best interests of all children with disabilities - no matter the level
or severity of their impairment(s) - to live and grow up in a family. The CRPD-Committee has
stated that institutions, regardless of their size, are especially dangerous for children, as they
cannot substitute for their need to grow up with a family."

106 Article 23.4 CRPD; Article 9.1 CRC.
107 Article 9.1 CRC.
108 Article 23.5 CRPD; Article 20 CRC.

109 This means all decisions, acts, conduct, proposals, services, procedures and other measures that are taken or not taken - see CRC/C/
GC/14, op. cit.

110 Article 7 & 12 CRPD.
111 Cf. CRPD/C/GC/5 op. cit., para. 37.
112 Ibid., para. 16.

207



208

CHAPTER 7

Accordingly, smaller institutions, group homes, or ‘family-like’ institutions are no substitute
for the right and the need of all children to live and grow up with a family.”™ In accordance
with Article 23.5 CRPD, alternative care arrangements for children with disabilities can never
be in the form of institutions; they must comprise only family-based care arrangements
that meet the best interests of the children.

As both Articles 19 and 23 CRPD inform the interpretation and application of one other, in
instances where the State is required to find family-based alternative care options for a child
with disabilities under Article 23 CRPD, the child has a right to participate in the decision-
making processes regarding the place of residence and where and with whom to live. In the
case of late adolescents with a disability, they may be able to directly exercise their right to live
independently in the community, for example, by accessing supported housing programmes.
The presence of an actual or perceived impairment is not a relevant factor in determining their
ability to make independent, autonomous decisions regarding their living arrangements.

There is international consensus that institutionalisation must end. Both the Office of
the High Commissioner for Human Rights and UNICEF have called for governments to
end the institutionalisation of all children, with and without disabilities."™ While in some
circumstances it may be appropriate for children to be temporarily placed in residential
care settings for emergency shelter or short-term crisis care, until more suitable solutions
are arranged, institutions are never an appropriate alternative care solution.

Involuntary commitment constitutes an unlawful and arbitrary deprivation of liberty, as it
is based on the actual or perceived impairment of the person (an alleged ‘mental illness’
or ‘mental disorder’), and therefore discriminatory. In addition, involuntary commitment
violates the principle of free and informed consent.™ Everyone has the right to be provided
with mental health services and/or other supports based on their free and informed
consent, and to refuse any unwanted services without penalty, including those experiencing
severe distress or extreme mental states.

In the case of children, the matter of consent to placement in a mental health facility needs
close consideration. In all actions concerning children with disabilities, including admission
to a mental health facility, the best interests of the child shall be a primary consideration.”®

113 Ibid., para. 16(c).

114 UN General Assembly, Report of the United Nations High Commissioner for Human Rights, Mental health and human rights, Human
Rights Council, A/HRC/34/32, 31 January 2017, para. 58; UNICEF, The State of the World’s Children, 2013.

115 Article 25(d) CRPD.
116 Articles 3 & 18.1 CRC.



States must also ensure that the participation rights of children with disabilities — to express
their views, will and preferences' freely in respect of all health-related matters affecting
them (with the provision of disability and age-appropriate assistance), and for these views
to be given due weight in accordance with their age and maturity — are realised.”®

Furthermore, the CRC-Committee has advised that children’s evolving capacities have a
bearing on the scope for independent, autonomous decision-making concerning health-
related issues.™ It has called on States to recognise that all children, of any age, have a
right to demonstrate sufficient understanding to be entitled to give or refuse consent.® In
respect of adolescents, the CRC-Committee has called on States to recognise the right of
adolescents to take increasing responsibility for decisions, affecting their lives, including
health-related decisions.” Adolescents over a set minimum age'” should be allowed to
make autonomous decisions in respect of health care and the voluntary and informed
consent of the adolescent should be obtained whether or not the consent of a parent or
guardian is required for any admission.”” Children and adolescents with disabilities must
be provided with disability and age appropriate assistance to consent or refuse treatment
in line with the principle of evolving capacities.

When admission to a mental health facility is followed by interventions without free and
informed consent, including involuntary administration of psychotropic drugs, involuntary
commitment also may violate the rights to personal integrity (Article 17) and freedom from
torture and other forms of ill-treatment (Article 15).

In the enforcing of criminal laws and for national security purposes, children with disabilities
may be deprived of liberty only as a measure of last resort and for the shortest appropriate
period of time - as stipulated in Article 37(b) CRC. In addition, the principle of the best
interest of the child in Article 3 CRC applies to all children with disabilities. Pursuant to
Article 14 CPRD, the substantive and procedural guarantees established by international
law, including Article 40 CRC and the United Nations Standard Minimum Rules for the

117 Articles 7 & 12 CRPD.
118 Article 7.3 CRPD.

119 CRC-Committee, General comment No. 20 (2016) on the implementation of the rights of the child during adolescence, CRC/C/GC/20, 6
December 2016.

120 Ibid., para. 39.
121 As explained in CRC/C/GC/20, generally understood to be between 10 and 18 years of age.

122 As defined by States consistent with the right to protection, the best interests principle and respect for the evolving capacities of
adolescents.

123 Cf. CRC/C/GC/20, op. cit.

209



210

CHAPTER 7

Administration of Juvenile Justice (the ‘Beijing Rules’), must apply fully to all children with
disabilities, on an equal basis with other children, without discrimination.

Further, States are required to ensure that children with disabilities have a right to access justice
on an equal basis with other children, including through the provision of procedural and age-
appropriate accommodations.” The obligation to provide procedural and age-appropriate
accommodations aims to ‘facilitate the effective role of persons with disabilities as direct
and indirect participants, including as witnesses, in all legal proceedings, including at the
investigative and other preliminary stages.™® This fully extends to child justice systems and
other alternatives to traditional criminal proceedings and punishments. The CRPD-Committee
has also clarified that procedural accommodations must be gender appropriate.”® Examples
of procedural accommodations include the provision of sign language interpretation, legal
and judicial information in accessible formats, multiple means of communication, easy read
versions of documents, Braille and video link testimony, among others.™” Age appropriate
procedural accommodation may involve procedural flexibility, modified courtroom
procedures and practices, and the use of age-appropriate and plain language.”® The CRPD
also specifies that ‘States shall promote appropriate training for those working in the field of
administration of justice, including police and prison staff’'* This requires States to design
and deliver mandatory regular training programmes, which should be properly funded and
involve persons with disabilities, including children with disabilities, at all stages.™°

If a child with a disability is deprived of his/her liberty in the context of the criminal justice
systems or on national security grounds, reasonable accommodations must be provided to
the child in respect of the detention. A failure to do so is discrimination. In addition, States
must take all relevant measures, including the identification and removal of obstacles and
barriers to access, so that children with disabilities may live independently and participate
fully in all aspects of daily life in their place of detention.™

124 Articles 9 & 13 CRPD; CRPD/C/GC/5 op. cit.
125 Article 13(1) CRPD.

126 See CRPD-Committee, Concluding observations on the initial report of Haiti, CRPD/C/HTI/CO/1, 13 April 2018, para. 24; CRPD-Committee,
Concluding observations on the initial report of Seychelles, CRPD/C/SYC/CO/1, 1 March 2018, para. 21; CRPD-Committee, Concluding
observations on the initial report of Slovenia, CRPD/C/SVN/CO/1, 5 March 2018, para. 21; CRPD-Committee, Concluding observations on
the initial report of Luxembourg CRPD/C/LUX/CO/1, 10 October 2017, para 27.

127 UN General Assembly, Right to access to justice under article 13 of the Convention on the Rights of Persons with Disabilities, Human
Rights Council, A/HRC/37/25, 27 December 2017, para. 24.

128 Ibid., para. 27.

129 Article 13(2) CRPD.

130 OHCHR, Right to access to justice under article 13 of the Convention on the Rights of Persons with Disabilities, A/HRC/37/25, 27 December
2017, para. 59; See also: CRPD-Committee, Concluding observations on the initial report of Ethiopia, CRPD/C/ETH/CO/1, 4 November
2016, para. 30; CRPD-Committee, Concluding observations on the initial report of the Republic of Korea, CRPD/C/KOR/CO/1, 29 October
2014, para. 24; CRPD-Committee, Concluding observations on the initial report of Portugal CRPD/C/PRT/CO/1, 20 May 2016, para. 31; and
CRPD-Committee, Concluding observations on the initial report of Uganda CRPD/C/UGA/CO/1, 12 May 2016, para. 25 (c).

131 CRPD-Committee, Views adopted in X v Argentina, CRPD/C/11/D/8/2012, 18 June 2014, para. 8.5.



The detention of children for purely migration-related reasons can never meet the high
standards of a measure of last resort and the best interests of the child in Articles 37(b) and
3 CRC.™ The CRC-Committee has called on States to ‘expeditiously and completely cease the
detention of children on the basis of their immigration status™? and to adopt alternatives
to detention.”™ These measures should fully extend to and benefit children with disabilities,
without discrimination, including by provision of reasonable accommodation. Alternatives
to detention must take into account the specific needs of refugee or migrant children with
disabilities and their families.”

Article 14 CRPD™ prohibitsthat personswith disabilities, including children with disabilities,
be detained in migration or asylum seeker related detention centres on the basis (solely
or in conjunction with other reasons) of their perceived or actual impairment, or that
of their parent(s). More generally, the United Nations High Commissioner for Refugees
(UNHCR) has recommended a presumption against detaining refugees with long-term
physical, mental, intellectual and sensory impairment.’”” States must also ensure that
their migration policies do not discriminate against children with disabilities or parents
with disabilities, and that States refrain from considering disability as grounds for the
denial of an immigration application.”®

Children with disabilities have the right to liberty of movement, to freedom to choose their
residence and to a nationality, on an equal basis with others.™ For children with disabilities,
this includes the right to be registered immediately after birth, to a name from birth and to
acquire a nationality.™°

In all migration and asylum-seeking decision-making procedures, procedural
accommodations, that are age- and gender-appropriate, must be provided to children

132 See Chapter 11 on Children Deprived of Liberty for Migration Related Reasons.

133 CRC-Committee, Report of the 2012 Day of General Discussion the Rights of All Children in the Context of International Migration, 28
September 2012, para. 78.

134 Ibid. para. 79.

135 UNHCR, Detention Guidelines: Guidelines on the Applicable Criteria and Standards relating to the Detention of Asylum-Seekers and
Alternatives to Detention, Geneva, UNHCR, 2012, guideline 9.1; UNHCR Executive Committee, Conclusion on refugees with disabilities
and other persons with disabilities protected and assisted by UNHCR: Conclusion No.110 (LXI), A/AC.96/1095, 12 October 2010, paras. (c),
(), (h) &(j).

136 Note that the CRPD applies to every person on the territory of a ratifying State. This includes refugees and other non-citizens.
137 Cf. Detention Guidelines (UNHCR), op. cit., guideline 9.5.

138 Cf. Report of the 2012 Day of General Discussion (CRC), op. cit., para. 71.

139 Article 18 CRPD.

140 Article 18.2 CRPD.
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with disabilities.™ These procedures must be designed to be accessible to children with
disabilities, which includes ensuring that information and communications are provided
in accessible and age-appropriate formats.™?

In situations of risk, including situations of armed conflict, humanitarian emergencies and
the occurrence of natural disasters, Article 11 CRPD provides that States parties shall take
all necessary measures to ensure the protection and safety of persons with disabilities. The
CRPD-Committee has urged that the safety of all children with disabilities in conflict affected
areas be prioritised, in particular those placed in institutions. Any measures undertaken
by States to ensure the protection and safety of children with disabilities, must respect
their right to personal liberty. As such, States cannot deprive children with disabilities of
their liberty on the basis of impairment in the name of protection and/or safety.

3.3 Conditions of Deprivation of Liberty and Harmful Practices

In circumstances of deprivation of liberty, children with disabilities are at a heightened
risk of being subject to exploitation, violence and abuse. The CRC provides that States are
obliged to protect children ‘from all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse’™*
This obligation gives rise to a corresponding or ‘correlative’ right of children, including
children with disabilities, to be free from violence in all its forms.* Article 16 CRPD affirms
that children with disabilities hold a right to be free from exploitation, violence and abuse.
It provides that, to realise this right, States have a range of specific protection, prevention
and monitoring obligations, including ensuring that all prevention services are age, gender
and disability sensitive."®

Children deprived of their liberty are also at a heightened risk of being subjected to torture
or cruel, inhuman or degrading treatment or punishment. This includes:

141 Articles 13 & 18 CRPD; CRPD-Committee, Concluding observations on the initial report of Slovakia, CRPD/C/SVK/CO/1,17 May 2016, para. 53.
142 Articles 9 & 13 CRPD.

143 UN General Assembly, Thematic study on the rights of persons with disabilities under article 11 of the Convention on the Rights of
Persons with Disabilities, on situations of risk and humanitarian emergencies, A/HRC/31/30, 30 November 2015, para. 6, referencing
CRPD-Committee, Concluding observations on the initial report of Ukraine CRPD/C/UKR/CO/1, 2 October 2015, para. 14.

144 Article 19 CRC.
145 Cf. CRC/C/GC/13 op. cit.
146 Article 16(2) CRPD.



The CRC, drawing on the ICCPR and the Convention against Torture (CAT), restates the
obligation of States to ensure that no child is subjected to torture or other forms of ill-
treatment.® The CRPD reinforces and clarifies this obligation in respect of children with
disabilities. Article 15 requires States to take all effective legislative, administrative, judicial
or other measures to prevent children with disabilities, on an equal basis with other
children, from being subjected to torture or other forms of ill-treatment.

Finally, children with disabilities deprived of their liberty, particularly in institutions and
mental health regimes, are at risk of their physical and mental integrity" being violated.
This right interlinks with the right of all children with disabilities to privacy, autonomy and
individual self-determination over their own bodies.™ Forced interventions in hospitals and
institutions,™ irreversible surgical alterations on intersex children,” and forced sexual and
reproductive health procedures on girls violates the right to physical and mental integrity.™
The principle of best interests should not be misused to prevent children with disabilities
from exercising their right to bodily integrity.™

147 CRPD-Committee, General Comment No. 3 (2016) on women and girls with disabilities, CRPD/C/GC/3, 25 November 2016, para. 32.
148 Article 37(a) CRC.
149 Articles 7 & 17 CRPD.

150 Child Rights International Network, Bodily Integrity, Available at https://archive.crin.org/en/home/what-we-do/policy/bodily-
integrity.html (accessed 7 July 2019).

151 Cf. CRPD/C/MUS/CO/1, op. cit., paras. 29 & 30; CRPD-Committee, Concluding observations on the initial report of Serbia, CRPD/C/SRB/1,
23 May 2016, para. 35.

152 CRPD-Committee, Concluding observations on the initial report of United Kingdom of Great Britain and Northern Ireland, CRPD/C/GBR/
CO/1, 3 October 2017, paras. 40 & 41; CRPD-Committee, Consideration of the reports submitted by States parties under article 35 of the
Convention: Initial reports of States parties due in 2011 - Italy, CRPD/C/ITA/1, 6 March 2015 paras. 45-46; CRPD-Committee, Concluding
observation on the initial report of Uruguay, CRPD/C/URY/1 paras. 43-44; CRPD-Committee, Concluding observation on the initial report
of Chile, CRPD/C/CHL/1, 13 April 2016, paras. 41-42; CRPD-Committee, Concluding observation on the initial report of Germany, CRPD/C/
DEU/1, 13 May 2015, paras. 37-38.

153 CPRD, Concluding observation on the initial report of Cooks Islands, CRPD/C/COK/CO/1, 15 May 2015, paras. 35-36.
154 Cf. CRPD/C/GC/6, op. cit., para. 38.
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In light of the overrepresentation of children with disabilities in mainstream settings of
deprivation of liberty and the high occurrence of disability-specific forms of deprivation of
liberty, a holistic approach must be taken to ending unlawful and/or arbitrary deprivations
of liberty of children with disabilities. This involves working to fully realise all human rights
of children with disabilities, alongside eliminating disability-based deprivation of liberty.
Accordingly, States must mainstream the rights and needs of children with disabilities
in all areas of law and policy which are directly or indirectly relevant to preventing and
eliminating unlawful and/or arbitrary deprivation of liberty (including monitoring and
enabling challenge of all deprivations of liberty). This includes, but is not limited to: child
protection, social protection, social services, housing, health (including mental health),
education, justice (including child justice), migration, national security and emergency
and crisis responses. These mainstreaming efforts must be based on the foundational
principles of non-discrimination, inclusion and participation.

STATE OBLIGATIONS TOWARDS ENDING DEPRIVATION OF

y

Elimination of All policies and Children with

discrimination programs related disabilities and

against children to preventing and their

with disabilities in ending unlawful representative

all laws, policies and/or arbitrary organisations must

and practices that  deprivation of systematically be

relate to the right liberty must be involved in all law

to personal liberty  based on a and policy reform
disability-inclusive  efforts by states
approach



41 Non-discrimination

States have an obligation to ensure the right to liberty is enjoyed by all children with
disabilities, without discrimination. States must therefore eliminate discrimination against
children with disabilities in all laws, policies and practices that relate to the right to personal
liberty.™ This would include repealing laws that allow for children, on the basis of an actual
or perceived impairment, being deprived of their liberty, including via being: separated
from their families and placed in an institution; involuntarily committed to a mental health
facility without free and informed consent; transferred from the criminal justice system to
institutions or mental health commitment regimes; and being confined at home.

States must also more broadly prohibit all discrimination on the basis of disability, and
guarantee equal and effective legal protection for children with disabilities against
discrimination. They must also take all appropriate steps to ensure that reasonable
accommodation is provided to children with disabilities, in all areas of life. States must also
recognise and address multiple and intersectional discrimination.™ Multiple discrimination
referstodiscriminationthatis additive orcompounded, whereas intersectional discrimination
refers to a singular, inseparable form of discrimination experienced by children with
disabilities as a result of being at the intersection of two forms of subordination.®®

States must eradicate all forms of institutionalisation of persons with disabilities and set
up clear deinstitutionalisation processes, which should include all kinds of institutions in
order to avoid trans-institutionalisation. Strategies to end the institutionalisation of children
with disabilities should include building up family support, the provision of child services
within the community, child protection strategies, inclusive education and the development
of disability-inclusive family-based alternative care, including extended kinship care, foster
care and adoption.™ All these forms of alternative care should be provided with appropriate
training, support and monitoring to ensure the sustainability of such placements.

155 Article 5(1) CRPD.
156 Article 5 CRPD.
157 Cf. CRPD/C/GC/86, op. cit.

158 Kimberley Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of Antidiscrimination Doctrine,
Feminist Theory and Antiracist Politics’, University of Chicago Legal Forum, Vol. 1989(1),1989, Available at http://chicagounbound.
uchicago.edu/uclf/vol1989/iss1/8 (accessed 7 July 2019).

159 Cf. A/HRC/40/54, op. cit., para. 68. Among the States that responded to the UN Global Study Questionnaire, especially countries
from Central and Eastern Europe emphasised their efforts aiming at deinstitutionalisation. Deinstitutionalisation is one of the
guiding principles in the Austrian National Action Plan on Disability 2012-2020 (UN Global Study Questionnaire, Austria [State reply]).
Similarly, the Strategy for Improving the Social Position of Persons with Disabilities of the Republika Srpska (2017-2026) focuses on
deinstitutionalisation by aiming to improve the process of adoption of children, developing foster care, strengthening family capacities
and developing community-based services for children with disabilities (Bosnia and Herzegovina, [State reply]). Deinstitutionalisation
initiatives were also reported via the UN Global Study Questionnaire by Croatia (State reply) and Slovenia (State reply).
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States have an obligation under the CRC to ensure to all children ‘prompt access to legal
and other appropriate assistance, as well as the right to challenge the legality of the
deprivation of their liberty before a court or other competent, independent and impartial
authority, and to a prompt decision on any such action. This must fully extend to children
with disabilities, without discrimination.’® This requires States to ensure the provision of
reasonable accommodation and procedural age and gender appropriate accommodation, as
well as taking appropriate measures to ensure that the process for challenging deprivation
of liberty is fully accessible to children with disabilities.™®

4.2 Inclusion

All policies and programs related to preventing and ending unlawful and/or arbitrary
deprivation of liberty must be based on a disability-inclusive approach.”® This approach
embraces the principle of full and effective inclusion and recognises that social
arrangements, norms and practices must transform to fully and effectively include children
with disabilities.”®® The provision of reasonable accommodation, procedural accommodation
and accesstoadequate assistance and supportisa precondition for children with disabilities
to effectively exercise their right to personal liberty and therefore should be included as
core elements of all policies and programs relating to preventing and ending unlawful and
arbitrary deprivations of liberty, to ensure they are disability inclusive.

The notion of support in particular can play a role in deterring deprivation of liberty of
children with disabilities. The lack of many forms of support, particularly support for living
in the community, has a direct correlation to the underlying causes of disability-specific
forms of deprivation of liberty. Support is a cross-cutting obligation under the CRPD. States
must ensure access to a wide range of support services to children with disabilities and
their families, including information, early intervention, day care and social services. For
example, families may need assistance to understand disability in a positive way and to
know how to support their children in accordance with their age and maturity.

With access to these forms of support, along with inclusive and accessible general community
services and programmes such as education and health care, all children with disability,
including those with multiple and severe impairments, can live in the community with their

160 Article 2 CRC; Article 14.2 CRPD.

161 CRPD Article 9, 13 & 14.2; CRPD-Committee, General Comment No. 2 (2014) - Article 9: Accessibility, CRPD/C/GC/2, 22 May 2014.
162 Cf. UN General Assembly, Rights of persons with disabilities, A/71/314, 9 August 2016, para 60.

163 For further discussion on disability inclusive policy see A/71/314, op. cit.



families or family-based alternative care. Hence, States can advance their obligations related
to the right to personal liberty, by ensuring a range of support schemes and programmes
that are available, accessible, adequate and affordable.™ Foster care systems must also be
designed so that necessary support is provided to foster care families to enable them to foster
children with disabilities, especially children with disabilities who need emergency care.

However, it must be underscored that States must fulfil their obligation to provide support
alongside their obligation to eliminate disability-based deprivation of liberty. The failure
of the States to provide children with disabilities and their families with the appropriate
services and support in the community, including accessible and inclusive health-care and
education, cannot constitute a legitimate ground for the deprivation of a child’s liberty.

States must also ensure rights-based services for children experiencing emotional crises.
The existence of community-based services that do not resort to the use of force or coercion
has proven to be effective and is critical to ensure a rights-based response. Non-coercive
and non-medical community programmes for crisis situation have been established in
several places in the world as alternatives to hospitalisations (e.g. crisis or respite houses,
crisis respite services, host families and emergency foster care for children).”®

Disability inclusive social protection systems can also contribute significantly to reducing
deprivation of liberty of children with disabilities by ensuring income security and access
to social services.™ Article 28 CRPD requires States to implement comprehensive and
inclusive social protection systems that mainstream disability in all programmes and
interventions, and ensure access to specific programmes and services for disability-related
needs. Disability benefits, in particular, can help to promote the independence and social
inclusion of children with disabilities.

National preventive mechanisms, national human rights institutions, and independent
mechanismsforthe promotion, protectionand monitoringoftheimplementation of the CRPD,"®
must be expressly mandated to carry out inquiries and investigations in relation to children
with disabilities. Monitoring mechanisms in respect of potential settings of deprivation of
liberty of children, must extend to disability specific settings, such as institutions, care settings
and medical, rehabilitation and psychiatric facilities for children with disabilities.”®® These

164 Cf. A/HRC/34/58 op. cit.

165 A/HRC/40/54, op. cit., para. 71.

166 Ibid., para. 78.

167 As required by the CRPD Article 33.

168 UN General Assembly, Torture and cruel, inhuman or degrading treatment or punishment, A/63/175, 28 July 2008, para. 75.
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mechanisms must broadly review the practices and conditions of such settings, with a view
to preventing human rights violations, including the unlawful and/or arbitrary deprivation
of children with disabilities on the basis of impairment. The CRPD explicitly provides for the
independent monitoring by States of all facilities and programmes that serve persons with
disabilities in order to prevent all forms of violence, exploitation and abuse.’ States must
take appropriate steps to prevent, investigate, punish and redress deprivation of liberty by
private actors and any abuse committed by them during such detention.

4.3 Participation

Children with disabilities are themselves best placed to express their own experiences
and requirements. As such, children with disabilities and their representative organisations
must systematically be involved in all law and policy reform efforts by States to fully realise
the right to liberty of children with disabilities.” That includes any policy or programme,
whether disability specific or mainstream, that may have direct or indirect impact on the
full enjoyment of the right to personal liberty.

For this to be achieved, States must adopt all appropriate legislative, administrative and
other measures to ensure the full and effective participation of children with disabilities
in all phases of policy development. This includes creating and providing an enabling
environment for children with disabilities, and their representative organisations, to
express their opinions and develop inputs for the decision making processes, including the
provision of disability and age appropriate assistance and support.”” States should establish
outreach programmes and flexible mechanisms to enable the effective participation of
groups of children with disabilities disproportionately targeted by deprivation of liberty on
the basis of impairment.

169 Article 16.3 CRPD.

170 CRPD Article 4(3) & 33; UN General Assembly, Report of the Special Rapporteur on the rights of persons with disabilities, A/HRC/31/62,
12 January 2016.

171 Article 7(3) CRPD; CRPD-Committee, General Comment No. 7 (2018) on the participation of persons with disabilities, including children

with disabilities, through their representative organisations, in the implementation and monitoring of the Convention (Advanced
Unedited Version), 21 September 2018, para. 24.



5. Conclusion

Children with disabilities across the world face multiple intersecting barriers that prevent
them from fully realising and enjoying their right to liberty. They are overrepresented in
mainstream settings of deprivation of liberty and experience disability specific forms
of deprivation of liberty, including institutionalisation on the basis of their disability,
involuntary commitment to mental health regimes, compulsory referral from criminal
justice systems to mental health facilities and deprivation of liberty within home settings.
While deprived of their liberty, children with disabilities are more likely to be subject to
exploitation, violence, abuse, torture and other forms of ill-treatment.

Together, the CRPD and CRC provide a clear legal framework with which to address this
unacceptable reality:

Children with disabilities have a right to personal
liberty on an equal basis with other children.

Right to Personal Liberty

Deprivation of liberty of children shall only be used as a
measure of last resort and for the shortest appropriate
period of time (Article 37(b)). It shall only be allowed if
it is in the best interests of the child.

The existence of a disability shall in no case justify a
deprivation of liberty (Article 14 CRPD).

In circumstances relating to a) alternative care, b) criminal justice, ¢) national security,
d) migration, and e) situations of risk including armed conflicts, - additional standards
within the CRPD and CRC supplement the above deprivation of liberty legal standard.
These standards are unified by their grounding within the human rights based approach
to children with disabilities. This approach requires States to recognise that children with
disabilities are first and foremost right holders. As such, all children with a disability hold
a right to personal liberty and are entitled to fully enjoy that right and to participate in all
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matters directly or indirectly affecting their enjoyment of their right to liberty. This means
that in all areas of law and policy, which may directly or indirectly affect the right to liberty
of children with disabilities,

As recognised by the UN General Assembly in calling for this Global Study, children deprived
of liberty remain an invisible and forgotten group in society. For children with disabilities,
the depth of this invisibility is immense, due to multiple and intersectional discrimination
and disadvantage. To end this invisibility and shine a much needed light on the situation of
children with disabilities deprived of liberty, the international community should embrace
a human rights approach and its core values of non-discrimination, participation and
inclusion.



The following recommendations aim at assisting States to develop and implement reforms
towards the

1.

against children with disabilities in all laws, policies and
practices that relate to the right to personal liberty. This includes repealing laws
that allow depriving children of their liberty on the basis of an actual or perceived
impairment;

of children with disabilities in all areas of law and
policy which are directly or indirectly relevant to preventing and eliminating unlawful
and/or arbitrary deprivation of liberty;

Implement a policy for the of children with disabilities from all
kinds of institutions, including the adoption of a plan of action with clear timelines and
concrete benchmarks to close all institutions, a moratorium on new admissions and
the development of adequate community support;

Guarantee for all children with disabilities on an equal basis
with others, including through the provision of procedural, gender age appropriate
accommodation, in order to facilitate their effective participationin all legal proceedings;

Guarantee to all children with disabilities arbitrarily
deprived of their liberty and take immediate action to restore their liberty;

Adopt all appropriate legislative, administrative and other measures to ensure the

of children with disabilities in all decision-making
processes, including all phases of policy development towards ending deprivation of
liberty of children; and

Design and particularly for policy
makers, public officers, service providers and media, about the right to liberty and
security of children with disabilities, including combating stereotypes, prejudices and
harmful practices.
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1. Introduction

This chapter shines a spotlight on the fact that boys often face discriminatory treatment
and are over represented in all situations of deprivation of liberty due to stereotypical
views on the propensity of boys towards violent behaviour. The significant male-female
gender gap that exists within the child justice system thus forms a particular focus of this
chapter. This chapter also highlights that the needs of girls are often forgotten in a system
that is designed for men. The penal system is indeed one of the most gendered spaces in
society where, on the one hand, discrimination against boys and girls is rife and, on the
other hand, the rights of LGBTI children are often left by the wayside.

2. Discrimination against Boys

The data collected for the Global Study indicate significant gender disparities in the
different situations of deprivation of liberty. Altogether, there are far more boys deprived
of liberty worldwide than girls. In the administration of justice (pre-trial and post-trial
detention and imprisonment) and in the context of armed conflicts and national security,
94% of all detained children are boys. Roughly, two thirds of all children in migration
related detention (67%) are boys, which can be explained primarily by the fact that most
unaccompanied children on the move are boys." Over half of children deprived of liberty in
institutions are boys (56%)?, often due to drug, alcohol or other addictions.?

1 The share of boys within the population of asylum applicants, who are considered unaccompanied minors in the EU Member States
is 85.8% in 2018. See: Eurostat, Asylum applicants considered to be unaccompanied minors by citizenship, age and sex Annual data
(rounded), last update: 18 June 2019. Approximately 71% of unaccompanied minors arriving to the United States in 2018 were boys.
See: Office of Refugee Resettlement, Unaccompanied Alien Children (UAC) Program Fact Sheet, Available at https://www.hhs.gov/
programs/social-services/unaccompanied-alien-children/program-fact-sheet/index.html (accessed 20 August 2019). See also: Lianne
Fuino Estefan et al. ‘Unaccompanied Children Migrating from Central America: Public Health Implications for Violence Prevention and
Intervention’, Current trauma reports, Vol. 3(2), 2017, pp. 97-103.

2 The gender ratio is based on data submitted under the UN Global Study Questionnaires, while additional data are based on the
following source: UN General Assembly, Children and armed conflict: Report of the Secretary-General, A/72/865-5/2018/465,16 May 2018.

3 For institutions for children with drug, alcohol or other addictions see replies to the UN Global Study Questionnaire replies received
from Portugal (Ombudsman Reply), Sri Lanka (State Reply) and Uruguay (State Reply). The prevalence of boys may be partly explained
by their higher involvement in drug abuse. See: Josine Junger-Tas, Ineke H. Marshall, Dirk Enzmann, Martin Killias, Manjone Steketee
& Beata Gruszczynska (eds.), Juvenile Delinquency in Europe and Beyond: Results of the Second International Self-Report Delinquency
Study, Springer, 2010. For correctional institutions see replies to the UN Global Study questionnaire replies received from Croatia (State
Reply) and Lithuania (State Reply).
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Share of Boys and Girls in all Situations
of Deprivation of Liberty

IN PLACES OF DETENTION
WITH THEIR PARENTS

50%

IN INSTITUTIONS

56%

IN MIGRATION-RELATED DETENTION

67%

IN THE ADMINISTRATION OF JUSTICE

IN DETENTION ON NATIONAL
SECURITY GROUNDS

94%
IN DETENTION IN THE CONTEXT
OF ARMED CONFLICT
94%

Source: responses to the Global Study questionnaire, TransMonEE/UNICEF database, official statistics, literature review.



21 Boys in the Administration of Justice

With respect to detention of children in the context of the administration of justice, the data
collected for the Global Study also show a significant discrepancy between the countries
and regions. For instance, one of the highest percentage of girls deprived of liberty can be
found in the United States (15%)" whilst in Thailand the share of girls is close to 7%. In
some States, the percentage of boys detained in the context of the administration of justice
is close to 98% (England and Wales¢, Argentina’) or even 99% (South Africaé, Georgia®),
which means that only 1 out of 100 detained children is a girl. Although our estimates
are based on a small sample due to the limited submission of disaggregated data, they
still confirm the existence of the same phenomenon as observed in the adult population
(approx. 6,9% of prison population worldwide is female).”

2.2 Penal System is the Most Gendered Institution in Society

The reasons why the overwhelming majority of children deprived of liberty are boys is more
difficult to explain, since there is comparably little research available. Most research on the
gender dimension of deprivation of liberty relates to the administration of criminal justice
and primarily addresses cases of discrimination against girls, not against boys. Yet in 2006,
Paulo Sérgio Pinheiro noted that ‘millions of children, particularly boys, spend substantial
periods of their lives under the control and supervision of care authorities or justice’s
system, in institutions such as [...] juvenile detention facilities and reform schools'™

According to research conducted by Bruce Abramson in the same year, the ‘penal system,
adult and juvenile, is the most heavily gendered institution in society, even more so than
the military, given current trends'” He adds that the human rights movement, and the

4 Data for year 2017. See Melissa Sickmund, T. ). Sladky, Wei Kang & Charles Puzzanchera, ‘Easy Access to the Census of Juveniles in
Residential Placement’, 2019, Available at https://www.ojjdp.gov/ojstatbb/ezacjrp/ (accessed 20 August 2019).

5 UN Global Study Questionnaire, Thailand (State reply).

6 UK Prison and Probation Service, ‘Youth custody data’, 10 May 2013 (last updated 9 August 2019), Available at https://www.gov.uk/
government/statistics/youth-custody-data (accessed 19 August 2019).

7 UN Global Study Questionnaire, Argentina (State reply).
8 Cf. Lukas Muntingh & Clare Ballard, Report on Children in Prison in South Africa, 2012, p. 15.
9 UN Global Study Questionnaire, Georgia (State reply).

10 Roy Walmsley, World Female Imprisonment List, 4th ed., the Institute for Criminal Policy Research at Birkbeck, University of London,
2017, Available at http://www.prisonstudies.org/site-section/icps-only (accessed 19 August 2019).

11 UN General Assembly, Report of the independent expert for the United Nations study on violence against children, A/61/299, 29 August
2006, para. 53.

12 Bruce Abramson, ‘Juvenile Justice: The “Unwanted Child": Why the potential of the Convention on the Rights of the Child is not being
realized, and what we can do about it) Eric L. Jensen & Jgrgen Jepson (eds.), Juvenile Law Violators, Human Rights, and Development of
New Juvenile Justice Systems, Oxford, Hart Publisher, 2006.
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children’s rights movement in particular, is contributing to this male-female gender gap by
discriminating against boys:

‘Whether we look at the CRC movement, or at the broader human rights movement, or
at the specialized juvenile justice advocacy, we find the same pattern of avoiding the
gender dimension of juvenile justice. Some adults are in deep denial of the gender
issue when boys are at the losing end of the disparities. But most people recognise that
there is a gender issue. The problem is that no one has found an effective, positive way

to address it. | think that juvenile justice professionals and CRC activists are paying a
dear price in credibility for their failure to address gender: the public knows - at some
level of awareness — that the advocates for reform are not addressing the problem
when they duck the gender dimension of delinquency [...] Sad to say, there is outright
sex discrimination against boys in the CRC movement.

Although girls are less likely to commit serious criminal offences than boys, the detention
rate does not reflect the crime rate. More than one third (35-40%) of all criminal offences
worldwide are attributed to girls.® However, only one fourth of all children (25%) who
come in formal contact with the criminal justice system, are girls. Finally, only 11,6% of all
convicted children are girls,™ and only 6% of all children who end up in detention are girls.”
These statistics show that:

- girls tend to receive more lenient (usually non-custodial) sentences;

« girls, compared to boys, tend to benefit much more from diversion and non-custodial
solutions during the different phases of the criminal justice system.

13 Bruce Abramson, ‘Juvenile Justice: The “Unwanted Child”: Why the potential of the Convention on the Rights of the Child is not being
realized, and what we can do about it, Eric L. Jensen & Jgrgen Jepson (eds.), Juvenile Law Violators, Human Rights, and Development of
New Juvenile Justice Systems, Oxford, Hart Publisher, 2006, pp. 15f.

14 For delinquency in Europe and South America see:Josine Junger-Tas et al. (2010), op. cit.; Rosemary Barberet, Benjamin Bowling, Josine
Junger-Tas, Cristina Rechea-Alberola, John van Kesteren, Andrew Zurawan, Self-Reported juvenile Delinquency in England, Wales, The
Netherlands and Spain, Helsinki 2004. For case studies on delinquency in Asia see: Donald J. Shoemaker, ‘Male-Female Delinquency
in the Philippines’, Youth & Society, Vol. 25(3), 1994, pp. 299-329; Ken-ichi Ohbuchi & Hideo Kondo, ‘Psychological Analysis of Serious
Juvenile Violence in Japan’, Asian Journal of Criminology, Vol. 10(2), 2014, pp. 149-162; Yi-Fen Lu, Yi-Chung Yu, Ling Ren & Ineke H.
Marshall, ‘Exploring the Utility of Self-Control Theory for Risky Behavior and Minor Delinquency Among Chinese Adolescents’, Journal
of Contemporary Criminal Justice, Vol. 29(1), 2012, pp. 32-52. For delinquency in the United States see: Samantha Ehrmann, Nina Hyland
& Charles Puzzanchera, Girls in the Juvenile Justice System, National Center for Juvenile Justice, April 2019, Available at https://www.
ojjdp.gov/pubs/251486.pdf (accessed 18 August 2019).

15 The UN Global Study Questionnaires. See also UNODC, United Nations Surveys on Crime Trends and the Operations of Criminal Justice
Systems (UN-CTS), Available at https://www.unodc.org/unodc/en/data-and-analysis/United-Nations-Surveys-on-Crime-Trends-and-
the-Operations-of-Criminal-Justice-Systems.html (accessed 15 August 2019).

16 The high percentage of boys deprived of liberty in the administration of criminal justice (94%) is consistent with the population of
adult detainees. Cf. Roy Walmsley, World Female Imprisonment List, 4th ed., the Institute for Criminal Policy Research at Birkbeck,
University of London, 2017, Available at http://www.prisonstudies.org/site-section/icps-only (accessed 15 August 2019).
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There may be various reasons for this phenomenon. Most importantly, girls usually commit
less violent offences and are more often accused of status offences.” Less serious offences
are less likely to be reported to the police and girls appear to be underrepresented in police
records.® Girls are generally first-time offenders and are more receptive to the deterrent
effect of incarceration.” Another explanation is the ‘chivalrous and paternalistic’ attitude
of many male judges and prosecutors in the child justice system, who assume, according to
traditional gender stereotypes, that girls are more in need of protection than boys.?

Share of Boys and Girls at Different Stages
of the Child Justice System

CRIMINAL OFFENSES COMMITTED

FORMAL CONTACT WITH THE CHILD JUSTICE SYSTEM

CONVICTION ‘

DETENTION

94%

Source: responses to the Global study questionnaire, UNODC (United Nations Surveys on Crime Trends and the Operations of
Criminal Justice Systems (UN-CTS), International Self-Report Delinquency Study project, literature review.
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Jennifer Thibodeau, ‘Sugar and Spice and Everything Nice: Female Juvenile Delinquency and Gender Bias in Punishment and Behavior
in the Juvenile Courts', William & Mary Journal of Women and the Law, Vol. 8(3), 2002, p. 489; Arnaud Philippe, Gender disparities in
criminal justice, Institute for Advanced Studies in Toulouse, Toulouse School of Economics, January 2017.

Barry C. Feld, ‘Violent Girls or Relabeled Status Offenders? An alternative interpretation of the data’, Crime & Delinquency, Vol. 55(2),
2009, pp. 241-265; Catharine Kaukinen, ‘The help-seeking of women violent crime victims: findings from the Canadian violence against
women survey', International Journal of Sociology and Social Policy, Vol. 22(7/8), 2002, pp. 5-44; Timothy C. Hart & Callie Rennison,
Reporting Crime to the Police 1992-2000, U.S. Department of Justice, March 2003.

For instance, reoffending rate by gender in England and Wales for the year March 2006 to March 2016 show that males, who made up
82% of all children and young people in the aggregated cohorts, had a higher reoffending rate than females; the reoffending rate for
males for the year ending March 2016 was 44.7% compared to 31.0% for females. See also Karen Gelb, Gender Differences in Sentencing
Outcomes, Sentencing Advisory Council, July 2010.

It is necessary to underline the paternalistic treatment is a relevant explanation mostly in countries where judges and other courts
officials are predominantly men. Lori Guevara, Denise Herz & Cassia Spohn, ‘Gender and Juvenile Justice Decision Making’, Feminist
Criminology, Vol. 1(4), October 2006; See also Jennifer Thibodeau (2002), op. cit., p. 489; Karen Gelb (2010), op. cit. See also Arnaud
Philippe (2017), op. cit.
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Studies on crimes committed by children in patriarchal societies suggest that the imposition
of strict social norms, an increased parental control as well as patriarchal treatment by public
authorities are potential factors, which prevent girls from committing criminal offences.”
Comparative studies conducted in 27 countries suggest that the gender gap in the child
justice system is wider in patriarchal societies.?? On one hand, chivalry and paternalism are
the most common explanations of the gender effect on criminal processing. On the other
hand, a social control explanation, which is usually put forward in describing the gender
differences in offending for juveniles, is also plausible. It has further been suggested that
boys and girls are not equally exposed to those risk factors that can ultimately lead to a
criminal offence. In other words, the degree of supervision, monitoring and indirect control
has a real impact on whether a child may offend and/or reoffend.® Recent studies show
that the imprisonment rate of girls, as compared to boys, increases with the share of female
judges. This does not imply that female judges tend to sentence girls more harshly, but it
rather means that boys receive a fair and more equal judicial treatment.

21 Jukka Savolainen, Samantha Applin, Steven F. Messner, Lorine A. Hughes, Robert Lytle & JanneKiviuori, ‘Does the gender gap in
delinquency vary by level of patriarchy? A cross-national comparative analysis, Criminology, Vol. 55(4), 2017, pp. 726-753.

22 Ibid.
23 Elizabeth Cauffman, ‘Understanding the female offender’, Future Child, Vol. 18(2), pp. 119-142. See also Karen Heimer & Stacy De Coster,

‘Crime and Gender’, Neil ). Smelser & Paul B. Baltes (eds.), International Encyclopedia of the Behavioral and Social Sciences, Oxford,
Elsevier Science, 2001.

24 Cf. Arnaud Philippe (2017), op. cit.



3. Discrimination against Girls

A recent study indicates that the number of women and girls in prison worldwide has
increased by 53% between 2000 and 2017. This increase may result in significant challenges
for girls in prisons. The following section will highlight some of the main areas where the
Study has found these challenges most evident.

MOST COMMON REASONS WHY GIRLS ARE DETAINED

Status offences (runaway, truancy, disorderly conduct)
Trafficked as a migrant girl

Abortion

Behavioural problems brought on by abuse at home
Violations of loitering and public safety laws

Not carrying proper identification

Unlawful gatherings for purposes of intelligence
Sexual exploitation during armed conflict

Sexual orientation (LGBTI)

Disability
Girls are easily abandoned and placed indefinitely in institutions. They often remain in
institutions, while boys are more often part of deinstitutionalisation processes.

3.1 Status Offenses

Although the incarceration rate of boys is much higher, girls also experience discrimination
within the justice system — albeit in different ways. Since girls interact less with the criminal
justice system, their special needs tend to be over-looked during policy making processes.®
In several instances, girls face double discrimination: a) on the grounds of age and b) on the
grounds of their gender.® Studies pertaining to the arrests of girls show that, unlike boys,

25 For more information about interventions and programming for girls in criminal justice systems see Penal Reform International,
Neglected Needs: Girls in the criminal justice system, 2014, Available at https://www.penalreform.org/resource/neglected-girls-
criminal-justice-system/ (accessed 18 August 2019). See also Office of the Special Representative on Violence against Children,
Safeguarding the rights of girls in the criminal justice system: Preventing violence, stigmatization and deprivation of liberty, New York,
2015, p. 5.

26 CRIN, Discrimination and Disenfranchisement: a global report on status offences, 3rd ed., Child Rights International Network 2016; CRC-
Committee, General Comment No. 10 (2007): Children’s rights in juvenile justice, CRC/C/GC/10, 25 April 2007, para. 8.
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they are far more likely to be arrested for status offences — based on behaviour rather than
actual criminal activity such as delinquency and serious/violent offences.? In 2015, among
status offences in the United States for instance, girls had the largest relative share of
runaway cases (56%) followed by truancy cases (46%), and for disorderly conduct offenses
(37%).28 Status offences fail to respect the best interests of children and therefore also fail to
respect their rights. Additionally, status offences are decidedly detrimental to the wellbeing
of any child. In order to prevent criminal behaviour of children therefore, developing non-
custodial solutions (such as community-based services), is of vital importance.

3.2 Trafficking in Migrant Girls

Girls have a high rate of interaction with police authorities. They are often purposely
targeted for specific offences and subsequently prosecuted and detained. These specific
offences include for example violations of loitering and public safety laws, not carrying
proper identification as well as migration-related infractions.?? Although less apparent,
there are also gender disparities within migration-related detention. Migrant girls are more
likely than migrant boys to become victims of trafficking. What is more, rather than being
placed in non-custodial community-based contexts, girls are mostly placed in facilities that
do not implement programs that cater for the special needs of girls. It is also often the
case that girls find themselves detained with female adults or with boys. This leads girls to
be potentially exposed to various forms of abuses as well as to the worst forms of sexual
violence® In some countries, regular reports indicate that migrant girls in transit may be
forced to engage in transactional sex so as to facilitate their border crossing.® Girls who
are severely exploited due to forced prostitution and trafficking, are frequently arrested

27 Meda Chesney-Lind & Randall G. Shelden, Girls, Delinquency, and Juvenile Justice, 8th ed., 2013, pp. 3, 233 & 252.
28 See Samantha Ehrmann et al. (2019), op. cit.

29 U.N. High Commissioner for Refugees (UNHCR), Guidelines on the Applicable Criteria and Standards relating to the Detention of Asylum-
Seekers and Alternatives to Detention, 2012. See also: CRC-Committee, Report of the 2012 Day of General Discussion: The Rights of All
Children in the Context of International Migration, 28 September 2012.

30 Care, Far From Home: The 13 worst refugee crises for girls, 8 October 2018. See also: Paul Farrel, Nick Evershed & Helen Davidson,
‘The Nauru files: cache of 2,000 leaked reports reveal scale of abuse of children in Australian offshore detention’, The Guardian,
10 August 2015, Available at https://www.theguardian.com/australia-news/2016/aug/10/the-nauru-files-2000-leaked-reports-reveal-
scale-of-abuse-of-children-in-australian-offshore-detention (accessed 18 August 2019). See also Select Committee on the Recent
Allegations relating to Conditions and Circumstances at the Regional Processing Centre in Nauru, Taking responsibility: conditions and
circumstances at Australia’s Regional Processing Centre in Nauru, Canberra, ACT, 31 August 2015, p. 120.

31 UN General Assembly, The impact of migration on migrant women and girls: a gender perspective: Report of the Special Rapporteur on
the human rights of migrants, A/HRC/41/38, 15 April 2019.
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and deprived of their liberty.® In these situations, girls living on the street are particularly
vulnerable as they are often arrested and detained on charges related to prostitution.®

3.3 Abortion

In countries where abortion is criminalised, women and girls risk detention simply for their
decision to terminate a pregnancy. No consideration is paid to the fact that a termination
may be due to the fact that the girl's own health is at risk or that the foetus is no longer
viable. In some cases, child mothers are arrested, detained and penalised for no fault
of their own and simply because they were unable to carry their baby to term and thus
miscarried.? In places where gender norms and abortion laws are more restrictive, girls
may be charged with an offence and detained for having (or simply seeking) an abortion.
The fact that some girls fall pregnant due to rape and subsequently seek out abortion
options does not deter some States from detaining and penalising such girls.>> Moreover,
the ‘UN Working Group on the issue of discrimination against women in law and in
practice’ reported on the existence of hospitals and other State institutions for detaining
girls to prevent them terminating a pregnancy.’® UN treaty monitoring bodies, including
the CRC-Committee, the CESCR-Committee and the CEDAW-Committee, consequently urge
States to decriminalise abortion and provide access to safe abortion and post-abortion
services instead.”

32 Office of the Special Representative on Violence against Children, Safeguarding the rights of girls in the criminal justice system:
Preventing violence, stigmatization and deprivation of liberty, New York, 2015, p. 5.

33 Cf. Chapter 9 on Children Deprived of Liberty in the Administration of Justice. See also: Center for Human Rights & Humanitarian Law,
Protecting children against torture in detention: Global Solutions for a Global Problem, 2017.

34 UN Human Rights Council, Women deprived of liberty, Report of the UN Working Group on discrimination against women, A/HRC/41/33,
15 May 2019.

35 1Ibid,; See also: Amnesty International, Bolivia: Briefing to the UN Committee on the Elimination of Discrimination Against Women, July
2015, pp. 10-13; Human Rights Watch, Ecuador: Adopt UN Recommendations on Abortion Law, 22 April 2015; Amnesty International, On
the Brink of Death: Violence Against Women and the Abortion Ban in El Salvador, London, Amnesty International, 2014; Human Rights
Watch, The Second Assault: Obstructing Access to Legal Abortion After Rape in Mexico, New York, 2006; Center for Reproductive Rights,
Facts on Abortion in the Philippines: Criminalization and a General Ban on Abortion, 28 January 2010; Tara Culp-Ressler, ‘Abortion Bans
Are Putting Women Behind Bars', Think Progress, 9 March 2015.

36 UN Human Rights Council (2019), op. cit.
37 CRC-Committee, General comment No. 20 (2016) on the implementation of the rights of the child during adolescence, CRC/C/GC/20,
para. 60, CESCR-Committee, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International

Covenant on Economic, Social and Cultural Rights), E/C12/GC/22, para. 40. CEDAW-Committee, General recommendation No. 35 on
gender-based violence against women, updating general recommendation No. 19, CEDAW/C/GC/35, 14 July 2017, para. 18.
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3.4 Abuse

Extensive studies reveal that girls who end up in detention have usually experienced higher
rates of victimisation in their lives. Victimisation during childhood or adolescence is a
significant risk factor that causes both boys and girls to offend. However, it is important to
underline that girls constitute a particularly vulnerable group, because compelling evidence
suggests that an overwhelming majority of girls have experienced abuse before their first
offense. Experiences of violence and abuse in the lives of girls significantly shape their
behaviour and maximise the chances for their institutionalisation or detention. Many girls
may be removed from parental care and placed in institutions because of family violence,
including psychological, physical and sexual violence.*® Very often these girls are entering
diversion programs that are not always efficiently designed and do not provide adequate
rehabilitation measures for girls who are themselves victims of prior abuse before coming
in contact with the criminal justice system.®

In some countries, certain behaviours of girls are perceived as violent — a perception that
is then also used as a justification for their institutionalisation. The same behaviours of
boys, however, would be considered as minor or as legitimate self-defence.* Poverty and
lack of family support often negatively impact the ability of girls to obtain favourable
outcomes in the court system.* Frequently, girls from poor families run the risk of
institutionalisation in care, educational or custodial facilities since they lack access to
supportive systems and services. Sometimes, forms of protective custody designed to
protect girls from violence and abuse become highly ineffective, since they are often
arbitrarily employed as methods to dissuade girls from disruptive behaviour. For instance,
reports suggest that protective custody, which is a form of arbitrary detention that is
contrary to international human rights law, is often used to solely punish girls for acting
outside of societal norms and expectations.*

38 Cf. A/HRC/41/33, op. cit., para 66.

39 CRC-Committee, General Comment No. 5 (2003): General measures of implementation of the Convention on the Rights of the Child, CRC/
GC/2003/5, 27 November 2003; Elizabeth Cauffman et al., ‘Posttraumatic Stress Disorder among Female Juvenile Offenders’, Journal
of the American Academy of Child and Adolescent Psychiatry, Vol. 37(11), 1998, pp. 1209-1216. See also: Julia Sloth-Nielsen & Jaqui
Gallinetti, ‘Child justice in Africa: a guide to good practice’, Community Law Centre, University of the Western Cape, January 2004.

40 Meda Chesney-Lind & Randall G. Shelden (2013), op. cit., pp. 3, 233 & 252.

41 See for example: United Nations Work Group on Discrimination against Women, Submissions of INQUEST, Cameroon National
Association for Promotion and Protection of Human Rights, 2018.

42 UN Human Rights Council, Report of the Working Group on Arbitrary Detention, A/HRC/27/48, 30 June 2014, paras. 78-79.



3.5 Armed Conflict and National Security

In the Democratic Republic of Congo, Libya, Nigeria, Myanmar, Iraq, Syria and South
Sudan, according to the 2018 report of the UN Secretary General, the clear majority of girls
has been detained for the purposes of either intelligence extraction, sexual exploitation,
torture or enforced disappearance on the basis of alleged reasons ranging from charges on
national security, counter terrorism, association of family members with insurgent groups
to unlawful gatherings.®

According to the United Nations, 4 out of 10 child soldiers are girls'* On many occasions the
former Prosecutor of the International Criminal Court (ICC) has criticised the fact that the
special needs of girl child soldiers have been persistently denied. They are ‘poorly served
by existent programming that under-appreciates the specific gender-based reintegrative
challenges they face, such as recovery from abhorrent sexual violence'® Girl child soldiers
who are directly participating in hostilities have a double status, one as victim and another
as perpetrator. During the Lubanga trial at the ICC, the Special Representative for Children
and Armed Conflict testified that even though girls are often depicted as passive victims of
armed conflict they also ‘play multiple roles, sometimes involving conflict-combat, scouting
and portering, but also including being forced into sexual slavery or bush wives’*® As sex
slaves, they are also deprived of their liberty, since someone within the same group is
exercising rights of ownership over them.

In the Democratic Republic of Congo (DRC) girls account for 30 to 40% of all children
recruited by armed groups.* Child Soldiers International further reports that ‘although a
third of all children associated with armed groups in DRC are thought to be girls, they
make up only about 7 percent of children released to date.* Since 2013, more than 19,000
child soldiers have been involved in the conflict in South Sudan. The exact number of girl

43 UN Security Council, Children and armed conflict: Report of the Secretary-General, S/2018/465, 16 May 2018. See also Chapters 13 & 14
on Armed Conflict and National Security.

44 Office of the Secretary General's Envoy on Youth, 4 out of 10 child soldiers are girls, 12 February 2015, Available at https://www.un.org/
youthenvoy/2015/02/4-10-child-soldiers-girls/ (accessed 18 August 2019).

45 Rosemary Grey, ‘Sexual violence against child soldiers, the limits and potential of international criminal law’, International Feminist
Journal of Politics, Vol. 16(4), 2014, pp. 601-621.

46 1bid.

47 IRIN, Hear the voices of Congo’s girl child soldiers, 19 June 2017, Available at https://www.refworld.org/docid/5948eec64.html (accessed
18 August 2019).

48 Child Soldiers International, Democratic Republic of the Congo, Available at https://theirworld.org/news/10-countries-where-child-
soldiers-are-still-recruited-in-armed-conflicts (accessed 18 August 2019).
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soldiers who participate in this conflict is unknown, but recent data show that among 934
children officially released in 2018, almost 30% were girls.*®

Admittedly, policy makers have prioritised the needs of boy child soldiers in disarmament,
demobilisation and reintegration programmes (DDR) as well as programmes designed for
their rehabilitation back into society. This prioritisation of boys over girls is simply because
in addition to factual data, boys are culturally and socially acknowledged to participate more
heavily and violently in armed conflict activities than girls. Such gendered understanding
of child participation in armed conflict is biased and, consequently, tends to exclude girls
from most demobilisation and reintegration initiatives, as is the case in 0

3.6 The Institutionalisation of Girls with Disabilities

The plight of girls with disabilities placed in institutions can be simultaneously tragic and
desperate. Often referred to as ‘inmates’, they live in isolation — deprived of liberty. Reports
indicate that girls with disabilities (particularly psychosocial or intellectual disabilities) are
at a heightened risk of violence, including sexual violence. Such abuse is usually aggravated
because closed institutions sometimes operate without being subjected to thorough
scrutiny. Therefore, investigating abuse can be very laborious, leaving human rights
violations of girls with disabilities often unreported.” In some countries, the gender gap is
most evident when it comes to deinstitutionalisation. For instance, in , a report
indicates that the gender distribution of deinstitutionalised children varies significantly
based on two factors: disability and sex. It has been reported that ‘of children without
disabilities who were deinstitutionalised, 55% were boys and 45% were girls, compared
to children with disabilities, of whom 82% were boys and 18% were girls'> Such disparity
is explained by existing gender roles, stigma and biases within society, where girls with
disability are easily abandoned and indefinitely placed in institutions, while boys have
‘better chances of being reunited with their families’>

49 Child Soldiers International, Recruited but not ‘child soldiers’”: Girls in South Sudan risk being left without support, 10 October 2018,
Available at https://www.child-soldiers.org/news/recruited-but-not-child-soldiers-returning-girls-in-south-sudan-risk-being-left-
without-support (accessed 18 August 2019).

50 Ibid. p. 59.

51 Shantha Rau Barriga, Jane Buchanan, Emina Cerimovi¢ & Kriti Sharma, Children with disabilities: Deprivation of liberty in the name of
care and treatment, Human Rights Watch, 7 March 2017. See also: Human Rights Watch, Breaking the Silence: Child Sex Abuse in India,
February 2013, p. 4.

52 The European Network on Independent Living, A Study on deinstitutionalization of children and adults with disabilities in Europe and
Eurasia final report, United States Agency for International Development, December 2013.

53 Ibid.
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3.7 Places of Detention are Made for Men

Women and girls constitute a minority of the prison population and thus places of detention
are designed for men with very little consideration for the needs of women and girls.
Detention facilities and correction institutions are usually modelled based on the needs
of male inmates with very little attention given to gender-specific issues.> For instance,
lack of special meals for pregnant or nursing girls, lack of feminine hygienic or sanitary
conditions represent challenges for prison authorities to adapt to the specific needs of
female detainees. Exposure to unsanitary conditions in detention may increase the risk of
infection for girls. Inadequate quantities and the poor nutritional value of food will have
disproportionate impact on pregnant or nursing girls who may significantly suffer from
starvation and malnourishment.® Studies show that girls who experience youth detention
constitute a large, marginalised and medically vulnerable population that is largely hidden
from public view.*®

54 UN General Assembly, Pathways to conditions and consequences of incarceration for women, Report of the Special Rapporteur on
violence against women, its causes and consequences, A/68/340, 21 August 2013, p.16.

55 Ibid.
56 See Chapter 6 on Impacts on Health of Children Deprived of Liberty.
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4. Gender Stereotyping: The Lack of ‘Father-Child Units' in
Most Countries

Only for infants and small children, who live with their primary caregivers in prison, the
number of boys and girls is about the same.” However, research conducted and data
collected for the Global Study show that primary caregivers, who are detained in the context
of the administration of justice and who are allowed to keep their infants and small children
with them in prison, are almost exclusively mothers. Only eight, mostly European States
(Belgium, Bolivia, Denmark, Finland, Germany, Italy, Spain and Sweden), allow children to
co-reside with their fathers in prison.®® Since appropriate ‘Father-Child Units’ are missing
in most countries, only Finland provided information that between 2012 and 2017, three
imprisoned fathers (as compared to 114 imprisoned mothers) co-resided with their children
(73 girls and 54 boys) in Finnish prisons.®

The fact that more than 99,9% of primary caregivers who are allowed to co-reside with their
dependent children in prison are mothers can be explained, at least to a certain extent, by
the breastfeeding needs of mothers and the stronger bond that may exist between infants
and mothers. In addition, many children who live with their mothers in prison, were born
while their mothers were already detained. Research also reveals that among sentenced
prisoners, mothers are much more frequently the primary caregivers for their children.®
Nevertheless, the high rate of mothers among primary caregivers in prison also reflects a
certain gender stereotype. Even States, which allow co-residing of children with their fathers,
seem to find it not necessary or desirable to provide for proper ‘Father-Child units’ in male
prisons. The only provision in international and regional human rights treaty law, which
explicitly addresses this question (namely Article 30 of the African Charter on the Rights
and Welfare of the Child of 1990), exclusively speaks of ‘Children of Imprisoned Mothers'
However, the African Committee on the Rights and Welfare of the Child has interpreted the
word ‘mother’ in this provision as to also include fathers and other primary caretakers.”

57 There is only little disaggregated data available from the UN Global Study Questionnaire replies. In Finland (State reply), between 2012
and 2017, 73 girls and 54 boys co-resided with their imprisoned parents in special family units. As of June 2018, 42 boys and 45 girls
were co-residing with their parents in Spanish prisons (Spain, State reply). In Portugal (State reply), boys accounted for 52% of children
who were living with imprisoned parents between 2008 and 2017.

58 See also Chapter 10 on Children living in Prisons with their Primary Caregivers.

59 UN Global Study Questionnaire, Finland (State Reply); see also Chapter 10 on children living in prisons with their primary caregivers.

60 Marlene Alejos, Babies and small children residing in prisons, Geneva, Switzerland, Quaker United Nations Office, 2005; See also:
TarjaPdso et al., op. cit., p. 519.

61 Cf. African Committee on the Rights and Welfare of the Child, General Comment No. 1 0on Article 30 of the ACRWC, 8 November 2013, para.
10 & 13.1.



5. Sexual Orientation and Gender Identity in the Context of
Deprivation of Liberty

National laws often contain provisions which punish or discriminate against young people
based on their sexual orientation, gender identity or gender expression. Almost half of the
world population live in the 70 countries in which existing laws criminalise conducts based
on sexual orientation,® and in at least seven countries the death penalty may be imposed
for consensual same-sex sexual activities.®

In several countries, lesbian, gay, bisexual, transgender, and intersex (LGBTI) young people are
more likely to be arrested and detained for status offences and other non-violent offences.
They are at heightened risk of being subjected to arbitrary arrest or institutionalisation.
LGBTI young persons may also likely experience forced medical incarceration or involuntary
treatments with the intent of their sexuality or gender expressions to be ‘fixed’® Furthermore,
reports indicate that an overwhelming majority of LGBTI young people have experiences of
past victimisation.®® In these situations, the non-existence of legal identification constitutes
an additional factor leading to the denial of their human rights. They can encounter enormous
difficulties to access appropriate and safe health services. They are frequently placed in
gender-inappropriate detention facilities with many of them facing bias in adjudication as
well as mistreatment and abuse in confinement facilities.®® Detainees from sexual minorities
face a greater risk of violence - including rape, physical assault and other forms of sexual
abuse. Furthermore, their exposure to social isolation is further exacerbated in detention.

Capital punishment is still prevalent in some regions of the world - at times imposing the
death penalty on persons under the age of 18. LGBTI young people are not only exposed
to extreme vulnerability because of discriminatory laws which eventually contribute to
their deprivation of liberty, but they are also often denied legal protection and access to

62 International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA)/Lucas Ramon Mendos, State-Sponsored Homophobia 2019,
Geneva; March 2019.

63 Cf. United Nations Population Division, World Population Prospects 2017, Available at https://esa.un.org/unpd/wpp/Download/Standard/
Population/ (accessed 18 August 2019). See also: UN Human Rights Council, Report of the United Nations High Commissioner for Human
Rights: Discriminatory laws and practices and acts of violence against individuals based on their sexual orientation and gender identity, A/
HRC/19/41, 17 November 2011; UN Human Rights Council, Report of the Office of the United Nations High Commissioner for Human Rights:
Discrimination and violence against individuals based on their sexual orientation and gender identity, A/HRC/29/23, & May 2015.

64 UN General Assembly, Protection against violence and discrimination based on sexual orientation and gender identity, Report of the
Independent Expert on Sexual Orientation and Gender Identity, A/73/152, 12 July 2018; See also A/HRC/41/33, op. cit, para. 35.

65 Bianca D. M. Wilson, Sid P. Jordan, lan H. Meyer, Andrew R. Flores, Lara Stemple & Jody L. Herman, ‘Disproportionality and Disparities
among Sexual Minority Youth in Custody’, Journal of Youth and Adolescence, Vol. 46(7),2017, p. 1547.

66 International Detention Coalition, LGBTI Persons in Immigration Detention, June 2016. See also: Penal Reform International & The
Thailand Institute of Justice, Global Prison Trends 2018, 2018.

67 UN Human Rights Council, Report of the UN Independent Expert on Protection against Violence and Discrimination based on Sexual
Orientation and Gender Identity, A/HRC/35/36, April 2017, and UN General Assembly, Protection against violence and discrimination
based on sexual orientation and gender identity, A/72/172, July 2017.
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remedies when they suffer acts of violence within detention facilities. The lack of data on
LGBTI young people is a great challenge for documenting their experiences and designing
appropriate responses within the justice system, institutions of care, support frameworks
and other settings of deprivation of liberty.%®

Homosexuality constitutes a criminal offence in Tunisia, where Article 230 of the Penal
Code punishes consensual same-sex conduct with up to three years in prison. According
to Shams, a Tunisian LGBTI association, at least 10 men (including a male under 18) were
prosecuted in various parts of Tunisia in 2017. Two of these were sentenced to two years in
prison.®® Benin is one of many countries with discriminatory consent laws, which impose a
higher age of consent for homosexuals, potentially increasing their vulnerability. The age of
consent is lower for heterosexuals - for instance 16 years old for heterosexual girls. There
is however a higher age restriction on homosexual acts, notably 21 years old.”® Such major
limitation can result in deprivation of liberty and, to a certain extent, create barriers for
LGBTI young people to access sexual health services.

Nigeria is one of many countries that rejected the 2008 UN Declaration in support of LGBTI
rights. The Declaration was adopted by 66 countries.” Nigeria introduced its new anti-gay
legislation in 2012, which ‘increases the severity of existing anti-homosexuality laws'”? In
2017, Nigerian authorities arrested and detained 12 boys accused of homosexual activities.
They were later put on trial in closed-session.” In North America, recent data show that
LGBTI young people are overrepresented in child justice facilities. While they account for
7-9% of all youth nationwide, they average 20% of all youth within child justice facilities.” In
Afghanistan, a UNODC report indicates that in 2008, 14% of Afghan boys sent to detention
were found guilty of charges related to homosexuality. One of them was only 11 years old,
thus still under the minimum age of criminal responsibility.”

68 UN Human Rights Council, Report of the UN Independent Expert on Protection against Violence and Discrimination based on Sexual
Orientation and Gender Identity, A/HRC/35/36, April 2017, and UN General Assembly, Protection against violence and discrimination
based on sexual orientation and gender identity, A/72/172, July 2017.

69 Human Rights Watch, Report 2018: Events of 2017, Human Rights Watch, 2019, Available at https://www.hrw.org/sites/default/files/
world_report_download/201801world_report_web.pdf (accessed 18 August 2019).

70 Cf. EQUALDEX, LGBTI Rights in Benin, Available at https://www.equaldex.com/region/benin (accessed 18 August 2019). See also: OECD
Development Centre, Social Institutions & Gender Index, Country: Benin, Available at https://www.genderindex.org/wp-content/
uploads/files/datasheets/2019/B).pdf (accessed 19 August 2019).

71 Human Rights Watch, ‘UN: General Assembly Statement Affirms Rights for All, 18 December 2008, Available at https://www.hrw.org/
news/2008/12/18/un-general-assembly-statement-affirms-rights-all (accessed 15 October 2019).

72 Philip P. Rodenbough, Being LGBT in West Africa, USAID, 2014.

73 Reuters, ‘Nigeria charges 43 people for homosexuality’, 4 August 2017, Available at https://www.reuters.com/article/us-nigeria-lgbt/
nigeria-charges-43-people-for-homosexuality-idUSKBN1AK20) (accessed 18 August 2019). See also: Federal Republic of Nigeria,
Criminal Code Act (1916) (Chapter 77): Laws of the Federal Republic of Nigeria, 1990, Chapter 21: Offences against Morality.

74 Bianca D.M. Wilson et al. (2017), op. cit.

75 UNODC, Manuel des principes fondamentaux et pratiques prometteuses sur les alternatives a 'emprisonment, 2008, p. 37.
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https://www.hrw.org/sites/default/files/world_report_download/201801world_report_web.pdf
https://www.equaldex.com/region/benin
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https://www.reuters.com/article/us-nigeria-lgbt/nigeria-charges-43-people-for-homosexuality-idUSKBN1AK20J
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LGBTI children are thus often rejected and excluded from their homes, schools and
communities due to their sexual orientation. In States where certain forms of sexual
orientation are criminalised, many children find themselves isolated from any support system
resulting in highly vulnerable scenarios. LGBTI children are particularly at risk of falling into
dangerous situations in their attempts to survive the enforced social isolation imposed upon
them. Some children turn to prostitution as a means of survival, while others need to develop
skills that allow them to survive life on the street. These realities can in turn have severe
implications for the child’s mental and physical wellbeing (depression, drug abuse, suicide),
while also paving a clear path towards entering the justice system and/or state institutions.

All of these factors may in turn also be significant motivating factors for LGBTI children to
flee a country in search of a better and safer future elsewhere. However, this may result
in their further detention as migrant and/or unaccompanied children. LGBTI children are
therefore not only at risk of being criminalised for their sexual orientation, but they are also
at risk of being detained elsewhere when they seek refuge in a different country.”

Contexts leading LGBTI Children into Detention
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76 Susan Hazeldean, ‘Confounding Identities: The Paradox of LGBT Children under Asylum Law’, University of California Davis Law Review,
Vol. 45(2), pp. 2011-2012. Edward . Alessi, Sarilee Kahn & Sangeeta Chatterji, ‘The darkest times of my life: Recollections of child abuse
among forced migrants persecuted because of their sexual orientation and gender identity’, Child Abuse & Neglect, Vol. 51, 2016, pp.
93-105. Amnesty International, No Safe Place: Salvadorans, Guatemalans and Hondurans seeking asylum in Mexico based on their
sexual orientation and/or gender identity, 2017. See Chapter 11 on Children Deprived of Liberty for Migration Related Reasons.
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This chapter shows that the gender dimension needs particular attention when considering
the deprivation of children in all the core situations focused on in this Study. Data for
instance reveal that within the administration of justice particularly boys face harsher
treatment, while the specific needs of girls are often not catered for in detention. While it
has already been documented extensively that girls face a great deal of discrimination and
unequal treatment within situations of detention, the fact that boys are disproportionately
represented within the justice system warrants serious attention in order to equally protect
boys in vulnerable situations detrimental to their development and physical wellbeing.

Where children are detained for national security reasons or for their association with non-
State armed groups, policies and support structures tend to cater more for boys because
factual data show that boys participate more heavily and violently in armed conflict
activities than girls. This however leaves girls unsupported despite also finding themselves
detained - not as active participants in hostilities, but as victims of sexual violence. In most
instances of deprivation of liberty concerning children, violations of their rights often go
unreported - as the discussion on the placement of girls with disabilities in institutions
illustrates.

Additionally, the chapter points out that the discrimination against LGBTI children within
the justice system remains a significant issue that needs to be addressed with urgency by
the international community. Deprivation of liberty of children as a punishment for the
crime of homosexuality can never meet the high standard of a measure of last resort in
Article 37(b) CRC and is never in the best interest of the child. In addition, LGBTI children in
detention are particularly vulnerable to discrimination, violence and sexual abuse.



7. Recommendations

The following recommendations aim to assist States to eliminate gender gaps and
discrimination on the basis of sex, sexual orientation and gender identity with respect to
children deprived of liberty.

1.

Repeal all laws criminalising child-specific and ‘immoral’ behaviours on grounds of
gendered societal norms and stereotypes as well as all laws discriminating against
children on the basis of their sexual orientation and gender identity. In no case shall
children be deprived of liberty as a punishment for such offences, e.g. abortion or
consensual and non-exploitative sexual activities amongst adolescents of similar ages,
regardless of their sexual orientation.

Address the overrepresentation of boys in detention by various means, above all by
promoting diversion at all stages in the criminal justice system and by proportionally
applying non-custodial solutions to boys, as it is more widely practised with girls.

Incorporate a gender dimension into service delivery of child justice systems and
address disparities in accessing child justice services.

Promote a gender-sensitive approach to management strategies of places of
detention.

Promote equal access to reintegration and rehabilitation assistance for boys and girls
formerly associated with armed forces and armed groups and ensure reunification with
their families.

Provide proper care and protection for LGBTI children in detention and end all forms
of discrimination, violence and sexual exploitation and abuse.

Systematically collect disaggregated data to better understand the pathways of boys
and girls leading to detention in all situations of deprivation of liberty of children.
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Juan’s Story
Colombia

‘That's what they do with guys who do not have other possibilities, because
they did not give them another chance, juan believes. The State simply places
young people in detention without trying to help them change their lives.

Juan lived in institutions and on the streets in Colombia since the age of 6. ‘People are
ugly’, he concluded early on. 'If you are not dressed well, people simply close the door on
you. So, you understand, there is no other option than to steal. It is a reality that drives
many children towards crime. ‘Tell me who cares about a 9-year old boy who lives on the
street and does not own anything? Nobody"

Juan was eventually arrested for drug dealing and subsequently sentenced to four years in
a young offender’s institution. It makes children ‘victims of an impressive suffering, of an
impressive resentment.’ According to Juan, detention makes children victims of emotions
and realities they simply do not understand.

He felt completely abandoned in detention and rarely had enough to eat. He did not
go to school for 6 years and each day was immersed in an atmosphere of violence.
Life in detention, Juan notes, is marked by noises — a cacophony of ‘knocks of doors,
chains, screams.

Juan recalls however that on 25 May his life was directed onto a more constructive path.
A piano teacher visited the centre and introduced him to the arts. ‘I fell in love with
music. Through music and the guidance of the piano teacher, Juan realised that he can
put things behind him - that he can change his life around. Practicing music became ‘a
tool, a great chance’

Today, Juan raps. ‘The basis of rap is to create, not only music, but also | could say
everything | had in my heart. Today | am very grateful for the people who made me go
forward [...] We all deserve another chance!

For data protection and confidentiality reasons, the names were altered.
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1. Introduction

Although it is difficult to retrieve comprehensive accurate data, the Global Study reveals that
at least 410,000 children are deprived of liberty in pre-trial detention facilities and prisons
per year.' This is often in direct contrast to the far-reaching international and national
standards and principles in the field of criminal justice and children’s rights. So-called ‘status
offences’ specifically target conduct of young people and contribute to their criminalisation,
while children from ethnic or racial minorities as well as from disadvantaged socio-economic
groups are often disproportionately represented in detention. Once detained, these groups
face further risks of discrimination and violence. At the same time, serious offences committed
by young people (sometimes linked to gang violence and organised crime or terrorism)?,
present significant challenges on how to preserve public safety and respond appropriately to
child offending.

While there may be situations where young people create particular safety risks for
themselves or others, research shows that, on the whole, rates of arrest and the number
of people in detention do not necessarily reflect levels of crime. Instead, history suggests
that the extent to which child imprisonment is applied at any given time and place is
best explained rather by the decisions of politicians and policymakers than the volume or
gravity of the crimes themselves. What is more, reliable evidence demonstrates that the
detention of children as a punishment is often widely ineffective in relation to its stated
objectives, namely the preservation of safety of societies and preventing crime.

Research and practice clearly demonstrate the serious negative impact of detention on
children’s health and personal development.? Children face a high risk of violence from
the moment of arrest as well as poor treatment and unsatisfactory conditions while in
detention, directly violating their right to protection. This fundamentally undermines the
aims of a child justice system of ensuring reintegration and supporting children to re-
assume a constructive role in society.

1 This figure is a highly conservative estimate and does not include police custody. See 3.1 Data Collection.
2 See also: Chapter 14 on Children Deprived of Liberty on National Security Grounds.

3 See Chapter 6 on the Impacts on Health of Children Deprived of Liberty (sections 3.1 and 4.1) as well as Chapter 5 which deals with the
views of children themselves.
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Findings from the Global Study document the detrimental personal impact of detention
on children’s wellbeing as well as the ineffectiveness of detention as an instrument for
enhancing longer-term public safety of communities. Consequently, the Study advocates
for radically reducing the number of children deprived of liberty in the administration of
justice. In view of that, the key questions underlying this chapter are:

1. What is the situation of children deprived of liberty in the administration of justice?
2. What are the factors leading to deprivation of liberty?
3. How can deprivation of liberty be prevented?

Importantly, the topic of this chapter inter-relates closely with other Study areas.“ As such,
this chapter should be read together with all other chapters of the Study - including the
cross-cutting dimensions of gender, disability, health and the results from the consultation
with children.

4 E.g. migration, institutionalisation, aspects of criminalisation of children in the context of national security and armed conflict, as well
as concerns related to children in prison with their parents.
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2. International Legal Framework

Every child who comes into contact with the criminal justice system, including when deprived
of liberty, is entitled to the full rights set out in international human rights law. These rights
are interdependent, interrelated and indivisible. At the core of this legal framework is the
UN Convention on the Rights of the Child (CRC), which sets out the rights to which every
child is entitled. Beyond the CRC, the legal framework also includes rights and safeguards
established in other international and regional instruments’> The broad spectrum of
international standards collectively referred to as the UN Minimum Standards and Norms
on Juvenile Justice form the third pillar of the international legal framework concerning
children.® These rights must be read and interpreted together to ensure children are fully
protected when deprived of liberty in the administration of justice.’

21 The Right of the Child to Personal Liberty

Under the International Covenant on Civil and Political Rights (ICCPR), everyone has the
right to liberty and security. No one may be subjected to arbitrary arrest or detention or
deprived of liberty except in accordance with the law.®2 The CRC reiterates these rights for
all children, further requiring that the arrest, detention or imprisonment of a child must
be used only as a measure of last resort and for the shortest appropriate period of time.®

5 Cf. UN General Assembly, The Universal Declaration of Human Rights, 10 December 1948; UN General Assembly, International Covenant
on Civil and Political Rights, 16 December 1966; UN General Assembly, Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, 10 December 1984; UN General Assembly, Convention on the Rights of Persons with Disabilities,
26 January 2007; see also regional treaties, such as African, Inter-American, Asian-Pacific and European regional instruments.

6 Cf. UN General Assembly, United Nations Standard Minimum Rules for the Administration of Juvenile justice (‘Beijing Rules’), A/
RES/40/33, 29 November 1985; UN General Assembly, United Nations Guidelines for the Prevention of Juvenile Delinquency (‘Riyadh
Guidelines’), A/RES/45/112, 14 December 1990; UN General Assembly, United Nations Standard Minimum Rules for Non-custodial
Measures (‘Tokyo Rules’), A/RES/45/110, 2 April 1991; UN General Assembly, United Nations Rules for the Protection of Juveniles Deprived
of their Liberty (‘Havana Rules’), A/RES/45/113, 2 April 1991; UN Economic and Social Council, UN Guidelines for Action on Children
in the Criminal Justice System (‘Vienna Guidelines’), 21 July 1997; UNODC, Guidelines on justice in Matters involving Child Victims and
Witnesses of Crime, 22 July 2005; UN General Assembly, United Nations Rules for the Treatment of Women Prisoners and Non-custodial
Measures for Women Offenders (‘Bangkok Rules’), A/C.3/65/L.5, 6 October 2010; UNODC, Model Strategies and Practical Measures on the
Elimination of Violence against Children in the Field of Crime Prevention and Criminal Justice, February 2015.

7 Barry Goldson & John Muncie, ‘Towards a global “child friendly” juvenile justice?’, International Journal of Law, Crime and Justice, Vol.
40(1), 2012, pp. 47-64; Barry Goldson & Ursula Kilkelly, ‘International human rights standards and child imprisonment: Potentialities
and limitations’, International Journal of Children’s Rights, Vol. 2(2), 2013, pp. 345-371. Ton Liefaard, Deprivation of Liberty of Children
in Light of International Human Rights Law and Standards, Antwerp, 2008; Ton Liefaard, ‘Deprivation of Liberty of Children’, in Ursula
Kilkelly & Ton Liefaard (eds.), International Human Rights of Children, Singapore, Springer, 2019, pp. 321-357.

8 Cf.ICCPR, op. cit., Article 9.

9 Article 37(b) CRC; see also the previous chapter on the Right to Personal Liberty (Chapter 4). These principles also found their way to
the UN Human Rights Committee’s General Comment No. 35 on Article 9 ICCPR, and the ECtHR’s case law regarding Article 5(1)(c) jo.
(3) ECHR. See inter alia: ECtHR, Nart v. Turkey, No. 20817/04, 6 May 2008, paras. 31 & 33; ECtHR, Korneykova v. Ukraine, No. 39884/05, 19
January 2012, para. 44; ECtHR, Agit Demir v. Turkey, No. 36475/10, 27 February 2018, para. 32.



Consequently, States must establish non-custodial solutions to ensure that deprivation of
liberty is in fact a measure of last resort.

The best interests of the child must be a primary consideration in all decisions concerning
a child, including whether to deprive a child of personal liberty.™ The best interests
principle requires that when dealing with children who have committed a criminal offence,
an approach that promotes the reintegration of children takes centre stage. That means,
children should be supported, not punished, in order to assume a 'constructive role in
society'” In each case, the best interests of the child must be assessed by competent
authorities, taking into account the full circumstances of the child and the offence, while
also weighing the interests of all parties involved with priority to the interests of the child.”

The arrest and police custody of a child must be used only for the shortest time possible.*
International standards strongly recommend that it should last no longer than 24 hours.®
For the arrest of a child specific legal safeguards apply,”® including non-discrimination (e.g.
in relation to racial profiling), non-stigmatisation (e.g. no arrest in front of peers, protection
of privacy) and the prohibition of cruel, inhuman or degrading treatment and punishment
(e.g. particularly during violent night-time raids and arrests). In addition, children must have
access to legal review by a competent authority to examine the legality of the deprivation of
liberty.” Pre-trial detention of children - after having appeared before a judicial officer but
prior to sentencing™ — shall be used with utmost restraint. States have the responsibility to
develop adequate legislation, policies and practices to limit the use of pre-trial detention

10 Article 40(4) CRC.

11 Ibid., Article 3(1). The best interests principle forms part of the four General Principles of the CRC, guiding the interpretation of
the entire Convention. The other three principles are: the child right to non-discrimination (Article 2), the child right to life and
development (Article 6), and the child right to participation (Article 12). For more on a ‘personal liberty’ see: Helmut Sax & William
Schabas, ‘Deprivation of Liberty of Children (Article 37(b), (c), (d)), André Alen, Johan van de Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans & Mieke Verheyde (eds.), Commentary on the Convention on the Rights of the Child, Brill Academic Publishers, Martinus
Nijhoff Publishers, 2006, p. 70.

12 Article 40(1) CRC; UN Committee on the Rights of the Child, General Comment No. 24 replacing General Comment No. 10 (2007) on
children’s rights in juvenile justice, CRC/C/GC/24, para. 12.

13 ‘A larger weight must be attached to what serves the child best, UN Committee on the Rights of the Child, General Comment No.
14(2013) on the right of the child to have his or her best interests taken as a primary consideration, 29 May 2013, CRC/C/GC/14, para. 39.

14 Cf. Article 37(b) CRC; see also: UN General Assembly, ‘Beijing Rules’, op. cit., Rule 17.
15 Cf. CRC/C/GC/24, op. cit., para. 83.

16 Cf. Article 2, 37 & 40 CRC; Cf. CRC/C/GC/24, op. cit., paras 6-9.

17 Cf. Article 37(d) CRC; CRC/C/GC/24, op. cit., para. 100.

18 UN Human Rights Committee, General Comment No. 35 (2014) - Article 9: Liberty and Security of person, para. 38; see also: Open
Society Justice Initiative, Presumption of Guilt: The Global Overuse of Pretrial Detention, New York, Open Society Foundation, 2014,
p. 12, Available at https://www.justiceinitiative.org/uploads/de4c18f8-cccl1-4eba-9374-e5c¢850a07efd / presumption-guilt-09032014.pdf
(accessed 8 June 2019).
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of children to a minimum.” Pre-trial detention can only be justified on the basis of limited
and narrowly defined grounds with a clear basis in domestic law, e.g. the serious risk that
the child suspect reoffends or fails to appear in court. Decisions for pre-trial detention
should be taken only when all other available non-custodial solutions have been assessed
as inappropriate to address specific issues that could justify detention. Moreover, it shall
not be used as punishment or to anticipate a custodial sentence, as this would violate the
presumption of innocence.?® The responsible judge has to seriously consider alternatives
to deprivation of liberty and specify the reasons for deciding against handing down a
non-custodial solution. States should provide strict time limits for pre-trial detention of
children. A judge or other competent authority should periodically review the legality of the
pre-trial detention order, preferably every two weeks. Child suspects in pre-trial detention
should be released as soon as possible, if necessary with conditions. Otherwise the child
should be brought for adjudication as speedily as possible. States are recommended to do
this preferably within 30 days resulting in a final decision on the charges within six months.?

Regarding detention after trial/sentencing, Article 40 para. 4 of the CRC declares the
general rule that a ‘variety of dispositions, such as care, guidance and supervision orders,
counselling, probation, foster care, education and vocational training programmes and other
alternatives to institutional care shall be available to ensure that children are dealt with
in @ manner appropriate to their wellbeing and proportionate both to their circumstances
and the offence/2 The Beijing Rule 17(c) states in this regard that deprivation of liberty shall
not be imposed unless the child 'is adjudicated of a serious act involving violence against
another person or of persistence in committing other serious offences and unless there

19 Cf. CRC/C/GC/24, op. cit., para. 97. On the regional level, see: Council of Europe, European Rules for juvenile offenders subject to
sanctions or measures, 2008, Rule 10; Council of Europe, Guidelines on Child-Friendly justice, 2010, Rule 19; European Union, Directive
(EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children who are suspects or
accused persons in criminal proceedings, Articles 10 & 11.

20 Cf. CRC/C/GC/24, op. cit., paras. 80; UN Human Rights Committee, General Comment No. 35 - Article 9: Liberty and Security of person,
16 December 2014, para. 38; see also: ECtHR, J.M. v. Denmark, Appl. No. 34421/09, 13 November 2012, para. 54. Research findings on
sentencing practice in The Netherlands and the United States have shown a strong correlation between pre-trial detention and
ensuing custodial sentencing: Yannick van den Brink & Bart Lubow, ‘Pre-trial detention of children as a last resort? Strategies and
challenges for reform in the Netherlands and the United States’, Wendy O’Brien & Cedric Foussard (eds.), Violence Against Children in
the Criminal Justice System: Global perspectives on prevention, London, Routledge, 2019 (forthcoming).

21 Cf.CRC/C/GC/24, op. cit., para. 83; UN Human Rights Committee, General Comment No. 35, 2014, para. 37; Beijing Rule 13; Article 10 ICCPR;
see also: Yannick van den Brink, ‘Young, Accused and Detained; Awful, But Lawful? Juvenile Pre-Trial Detention and Children’s Rights
Protection in Contemporary Western Societies’, Youth Justice, 2019 (forthcoming).

22 See the 2009 landmark case against a certain minimum sentencing regime in South Africa, Constitutional Court, Centre for Child Law v
Minister for Justice and Constitutional Development and Others, CCT98/08, ZACC, 2009, para. 18. On proportionality and incompatibility
of mandatory sentencing, see also: Helmut Sax, ‘Deprivation of Liberty of Children’, André Alen et al. (2006), op. cit., p. 82.



is no other appropriate response.” Detention after trial must serve the reintegration of
the child.* Detention — when applied as a measure of last resort - should be used only as
long as the justification of its use continues. The key consideration is that the scope of the
system is to effectively reintegrate the child into his/her community as soon as possible.?
This is essential, since the best interests of the child must be a primary consideration in
every decision on initiating or continuing the deprivation of liberty? Life imprisonment
without the possibility of release or parole is explicitly prohibited by the CRC# Moreover,
interpretation in light of the objectives of child justice (e.g. reintegration and a constructive
role for the child in society) has led to the conclusion that all forms of life imprisonment,
regardless of the possibility of release, should be abolished for offences committed before
a child reached the age of 18 years.?® Life sentencing, sentences of extreme length and
mandatory sentences for children have been considered grossly disproportionate and
constitute cruel, inhuman or degrading punishment.?

2.2 Effective Procedural Safeguards

In order to avoid arbitrary detention, children need to be guaranteed basic procedural
safeguards throughout the proceedings as well as during detention and any diversion/non-
custodial solutions.®® These protections include inter alia the presumption of innocence;
the right to remain silent; the prohibition of retroactive criminalisation; the right to be tried
by a competent, independent and impartial authority; the right to effective participation
and information; the right to have access to a fair and due process without undue delays;
the right to legal and/or other appropriate assistance; the right to the presence of a parent

23 Cf. Nessa Lynch, ‘Human Rights for “Hard Cases”: Alternatives to Imprisonment for Serious Offending by Children and Youth’, Elizabeth
Stanley (ed.), Human Rights and Incarceration: Critical Explorations, Palgrave MacMillan, 2018, pp. 153-179; Nessa Lynch, ‘Towards a
Principled Legal Response to Children Who Kill, Youth justice, Vol. 18(3), 2018, pp. 211-229.

24 Cf. Article 40(1) CRC; see also: CRC/C/GC/24, op. cit., paras. 29 & 92.

25 Leo Ratledge (2017), ‘End Detention of Children as Punishment’, Protecting children against torture in detention: Global solutions for a
global problem, op. cit., p. 184.

26 UN Human Rights Council, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
A/HRC/28/68, 5 March 2015, para. 25 (emphasis added). Cf. Admark Moyo, ‘Balancing the best interests of the child and the interests
of society when sentencing youth offenders and primary caregivers in South Africa’, South African Journal on Human Rights, Vol. 29(2),
2013, pp. 314-350.

27 Cf. Article 37(a) CRC.

28 Cf. CRC/C/GC/24, op. cit., para. 92.

29 Cf. A/HRC/28/68, op. cit., paras 74 & 85; IACtHR, Mendoza et al v. Argenting, Judgment 14 May 2013. Cf. Leo Ratledge (2015) op. cit., p. 183;
see also: Bernardine Dohrn, ‘United States’, Ton Liefaard & Jaap E. Doek (eds.), Litigating the Rights of the Child, London, Springer, 2015,
pp. 71-88; US Supreme Court case law, Graham v. Florida (560 U. S. (2010)); Miller v. Alabama (567 U. S. (2012)); Montgomery v Louisiana
(577 U.S. (2016)).

30 Cf. Right to liberty: Article 9 ICCPR & Article 37(b)-(d) CRC; Right to fair trial: Article 40 CRC & Article 14 ICCPR.
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or, in cases where a parent is not available or suitable, an alternative ‘appropriate adult’;
the right to privacy.® Evidence has shown that procedural safeguards are also the most
effective way to prevent torture.3> Moreover, legal assistance and legal aid are vital to ensure
that children have access to non-custodial solutions® and should therefore be prioritised.
Every child deprived of his or her liberty shall have the right to prompt access to legal and
other appropriate assistance, as well as the right to challenge the legality of the deprivation
of his or her liberty before a court or other competent, independent and impartial authority,
and to a prompt decision on any such action.* Additionally, all children have the right to a
regular review of their ongoing placement.®

2.3 The Duty to Establish a Specialised Child Justice System

Every child should have the opportunity to be treated through child-friendly justice
mechanisms and to interact with a system characterised by a body of laws, procedures
and professionals different from those provided for adults. These mechanisms should
respect children’s specific vulnerabilities and competences. Therefore, the mechanisms in
place must offer a specialised approach embracing children’s rights and needs.*® The child
has the right to an individualised response to be tailored to his/her needs. Further, non-
custodial solutions should be built into the system, from the moment of arrest. During the
pre-trial and trial phases, opportunities for the release of detained children into the care
of parents or caregivers should also be provided at the earliest possible moment. In all
cases where children are ultimately convicted (except those involving minor offences), a

31 Article 40 CRC; ‘Beijing Rules/, op. cit., Rules 7, 8, 14, 20 & 21; Articles 14 & 15 ICCPR; see also: regional equivalents to these human rights
provisions, e.g. ECHR and ACHR as well as case law around the children’s right to effective participation as part of their right to a fair
trial; see also Ursula Kilkelly, ‘CRC in Litigation Under the ECHR', Ton Liefaard & Jaap E. Doek (eds.), Litigating the Rights of the Child: The
UN Convention on the Rights of the Child in Domestic and International Jurisprudence, London, Springer, 2015; Ton Liefaard, & Ursula
Kilkelly, ‘Child-Friendly Justice: Past, Present and Future’, Barry Goldson (ed.), Juvenile Justice in Europe: Past, Present and Future, New
York/London, Routledge, 2018; see also Stephanie Rap & Ton Liefaard, ‘Right to Information: Towards an Effective Legal Position for
Children Deprived of Liberty’, Today’s Children are Tomorrow’s Parents, Vol. 45-46, pp. 49-61.

32 Richard Carver & Lisa Handley, Does Torture Prevention Work, Liverpool University Press, 2016.

33 Article 37(d) & Articles 40(2)(b)(ii), (iii) CRC. Cf. Article 6 EU Directive 2016/800 and ECtHR, Panovits v. Cyprus, No. 4268/04, 11 December
2008,; see also: Ton Liefaard & Yannick van den Brink, ‘Juveniles’ Right to Counsel during Police Interrogations: An Interdisciplinary
Analysis of a Youth-Specific Approach, with a Particular Focus on the Netherlands', Erasmus Law Review, Vol. 4, 2014, pp. 206-2018;
Stephanie E. Rap & Daniella Zlotnik,The Right to Legal and Other Appropriate Assistance for Child Suspects and Accused: Reflections
on the directive on procedural safeguards for children who are suspects or accused persons in criminal proceedings’, European Journal
of Crime, Criminal Law and Criminal Justice, Vol. 26(2), 2018, pp. 110-131.

34 Article 37(d) CRC.
35 Article 25 CRC.

36 Article. 40(3) CRC; see also: CRC/C/GC/24; ‘Beijing Rules’, Rule 23; Cf. lan M. Kysel, ‘Reflections on a new tool for protecting the rights
of the child’, Protecting Children Deprived of Liberty from Torture: Reflections on the Special Rapporteur on Torture’s 2015 Thematic
Report, 2017, pp. 33-38; Ton Liefaard, ‘Juvenile justice from a children’s rights perspective’, Wouter Vandenhole et al. (eds.), Routledge
International Handbook of Children’s Rights Studies, Routledge, 2015, pp. 234-256.



social inquiry report should be prepared by social/probation services before a sentence
is actually passed on a child. The purpose is to assist the court in determining the most
effective sentence with a view to promote the reintegration of the child into the community.¥

2.4 Conditions and Treatment of Children in Detention

In the rare instances when it can be demonstrated that detention cannot be avoided,
deprivation of liberty, whether at the pre-trial, trial or sentencing phase, should be in
conditions and circumstances that ensure respect forthe human rights of children.® Children
shall be protected from all forms of violence and never be subjected to torture or other
forms of ill-treatment. This prohibition includes corporal punishment, closed or solitary
confinement or any other punishment that may compromise their physical or mental health
(e.g. the reduction of diet and restriction or denial of contact with the family).® Recourse
to force and instruments of restraint should be prohibited - bar exceptional circumstances
when children pose an imminent threat of injury to themselves or others, and only when
all other means of control have been exhausted.*®

Children in the justice system, and particularly those subject to detention measures, are not
only in a condition of particular vulnerability to violence (from staff, peers and themselves),”
but detention itself may constitute a form of structural violence.”? Therefore, they need
to be provided with protection, care and all necessary assistance - on the individual,
social, educational, vocational, psychological, medical and physical levels. They should be
guaranteed meaningful activities and programmes, that serve to promote and sustain their
health and self-respect, to foster their sense of responsibility and encourage those attitudes
and skills that will assist them. Children should always be held separately from adults,
unless in exceptional circumstances this is not in their best interest.*® Facilities and services
should respect high standards of hygiene, while the quality of sleeping accommodation

37 Articles 40(1) & (4) CRC; ‘Beijing Rules, op. cit., Rules 5.1, 16.1 & 17; ‘Tokyo Rules’, op. cit., Rule 7.1; CRC/C/GC/24, op. cit., para. 85.
38 Helmut Sax, ‘Deprivation of Liberty of Children’, André Alen et al. (2006), op. cit., p. 89.

39 Article 37(a) & (c) CRC; Article 7 ICCPR; Articles 3 & 5 UDHR; ‘Beijing Rule’, op. cit., Rule 17; ‘Havana Rule’, op. cit., Rule 67.

40 Cf. CRC/C/GC/24, op. cit., para.108.

41 Cf. Ton Liefaard, Joni Reef & Maryse Hazelzet, Report on Violence in Institutions for Juvenile Offenders, Council of Europe, November
2014; various authors in Protecting Children against Torture in Detention: Global Solutions for a Global Problem, American University,
Washington College of Law & Center for Human Rights & Humanitarian Law, Anti-Torture Initiative, 2017.

42 Barry Goldson, ‘Child Incarceration: Institutional Abuse, the Violent State and the Politics of Impunity’, Phil Scraton & Jude McCulloch
(eds.) The Violence of Incarceration, London, Routledge, 2009, pp. 86-106.

43 Article 37(c) CRC.
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should equally ensure children’s dignity and wellbeing** Contact of children with their
parents/guardians and the external world shall be guaranteed, while non-discriminatory
access to medical care and education shall always be provided. Opportunities to attend
training and receive access to remunerated work, exercise and recreational activities should
also be available to children. Additionally, the religious and cultural rights of children
should be guaranteed.®

Appropriate active participation of children should be promoted in a programme tailored
to their needs. Preparation for reintegration requires that children are properly informed at
admission about the rules that govern the facility and about all their rights and obligations.
This entails offering the information in a language that children can understand and
communicating at a level appropriate to his/her age and stage of development. Every
child in detention also needs to be taken care of by adequately trained staff“® In order
to comply with the obligation to prepare the child for reintegration, all detained children
‘should benefit from arrangements designed to assist them in returning to society, family
life, education or employment after release’¥ These arrangements include early release
programmes and access of the child to agencies offering support services preparing a child
for release.

44 Poor conditions were established in IACtHR, Instituto de Reeducacion del Menor vs. Paraguay, 2 September 2004.; see also: the CRC-
Committee’s reference to ‘institutional and systems violations of child rights’ due to failure to implement effective protection from
violence also at the structural level, General Comment No. 13, CRC/C/GC/13, 18 April 2011, para. 32.

45 Article 37(c) CRC; Article 10 ICCPR; ‘Beijing Rules’, Rules 13 & 26; see also CRC/C/GC/24, op. cit., para. 104. The ‘Havana Rules’ extensively
provide standards for treatment of children in detention, which has also influenced the development of other standards e.g. in
Europe. See for an overview of all standards: chapter two of Ton Liefaard, Deprivation of Liberty of Children in Light of International
Human Rights Law and Standards, Antwerp, Intersentia, 2008; see also Defence for Children International - Belgium, Practical
Guide - Monitoring places where children are deprived of liberty, 2016, Available at https://defenceforchildren.org/wp-content/
uploads/2016/02/DCl-Practical-GuideEN.pdf. (accessed 8 June 2019); see also: ECtHR, Giiveg v. Turkey, No. 70337/01, 20 April 2009.

46 Cf. ‘Havana Rules’, op. cit., Section V.
47 Ibid., Rules 79 & 80.


https://defenceforchildren.org/wp-content/uploads/2016/02/DCI-Practical-GuideEN.pdf
https://defenceforchildren.org/wp-content/uploads/2016/02/DCI-Practical-GuideEN.pdf

2.5 Monitoring, Reporting and Complaints

Access to justice is necessary to guarantee these rights and is a fundamental right
in itself.® At the core of this right is the ability to obtain just and timely remedies for
violations of rights as protected by national and international law. Complaint procedures
are a key means to guarantee this right* Children detained in the criminal justice system
face particular barriers in accessing justice. States must therefore adopt mechanisms
and ensure that there are effective, child-sensitive procedures available to children and
their representatives. All children deprived of liberty have the right to make requests
or complaints to the competent authorities without censorship as to substance. They
also have the prerogative to be informed of the response of their request/complaint
without delay. An independent complaints mechanism should be established to receive
the complaints of children deprived of their liberty. This mechanism shall promptly and
impartially investigate the complaints, while working to secure effective remedies for
breaches of children’s rights. Additionally, to ensure that violations of children’s rights
are identified and addressed, regular and independent monitoring of detention facilities
within the criminal justice system shall be carried out by trained, independent personnel.
Crucially, they shall be provided with unrestricted access to all children and other persons,
records and facilities in a detention centre and have the possibility to conduct interviews
in private. Qualified medical officers attached to the inspecting authority or public health
service should participate in inspections evaluating compliance with standards. In cases
where monitors produce reports, the same reports should be published and made publicly
available in the interests of transparency, accountability and the common good. *°

48 UN High Commissioner for Human Rights, Access to justice for children, A/HRC/25/35, 16 December 2013, para. 3. See more specifically
on deprivation of liberty of children: Ton Liefaard, ‘Access to justice for children deprived of their liberty’, Protecting Children Against
Torture in Detention: Global Solutions for a Global Problem (2017), op. cit., pp. 57-80.

49 Barry Goldson & John Muncie, ‘Towards a global ‘child friendly’ juvenile justice?, International Journal of Law, Crime and Justice, Vol.
40(1), 2012, pp. 47-64; Barry Goldson & Ursula Kilkelly (2013), op. cit., pp. 345-371.

50 Cf. ‘Havana Rules), op. cit., Rules 72-73 & 76-77; CRC/C/GC/2, op. cit., para. 13; CRC/C/GC/5, para. 24; Cf. CRC/C/GC/24, op. cit., para. 108;
see also: Defence for Children International - Belgium, Practical Guide - Monitoring places where children are deprived of liberty, 2016.
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3. Situation of Children Deprived of Liberty in the
Administration of Justice

International legal instruments have elaborated and repeated clear standards to protect
children deprived of liberty in the justice system. Despite this indication of consensus
around child justice standards a gap between the law and practice is still prevalent around
the globe in that standards are overlooked, insufficiently known, or poorly implemented.”

The extent of deprivation of liberty in the administration of justice is extremely difficult to
determine. In fact, one of the greatest challenges that surfaced during the previous UN Global
Study on Violence against Children (2006) was the lack of data collection and awareness
about the actual extent of the phenomenon. This includes the number of children deprived
of their liberty in the administration of justice as well as the conditions and treatment of
children in custodial settings. Many States keep only inaccurate or incomplete records. Even
when complete documentation is available, the methods with which data are collected are
not uniform. Their reliability for comparative analysis and the development of a clear global
picture is thereby significantly impaired.® Moreover, determining the number of children
deprived of liberty is rendered difficult as States hold children in different kinds of detention
facilities at different stages (from arrest, police custody, pre-trial detention and imprisonment,
including prisons for adults).® Detention facilities at different stages can therefore vary
according to numerous variables such as legal regimes, policies, objectives, infrastructure
and oversight> Institutions for the deprivation of liberty of children in the administration
of justice also vary from closed, semi-open to open institutions. Some Asian countries, for
example, even refer to their facilities as child rehabilitation and educational centres.®

51 Ursula Kilkelly, ‘Translating Children’s Rights Standards into Practice: the Challenge of Youth Detention’, Protecting children against
torture in detention. Global solutions for a global problem, Anti-torture initiative, 2015; Office of the Special Representative of the
Secretary General on Violence against Children, Toward a World Free from Violence: Global Survey on Violence against Children, New
York, 2013; Barry Goldson & Ursula Kilkelly (2013), op. cit., pp. 345-371. In an effort to fill this gap, the UN adopted the Model Strategies
and Practical Measures on the Elimination of Violence against Children in the Field of Crime Prevention and Criminal Justice (2014), with
the aim to give countries concrete suggestions on how to translate the international standards into practice, Available at https://
digitallibrary.un.org/record/773226/files/E_CN15_2014_L.12_Rev.1-EN.pdf (accessed 8 June 2019).

52 For further discussion see: Barry Goldson & John Muncie, ‘Rethinking Youth Justice: Comparative Analysis, International Human Rights
and Research Evidence’, Youth Justice, Vol. 6(2), 2006, pp. 91-106; Barry Goldson & John Muncie (eds.), Comparative Youth Justice:
Critical issues, London, Sage, 2006; Barry Goldson & John Muncie (eds.), Youth Crime and Juvenile Justice Volume 2: Juvenile Corrections,
London, Sage, 2009. By way of further illustration, this applies in both China and India, each with a population in excess of a billion
people. See for example: Weijian Gao, ‘The Development and Prospect of Juvenile Justice in the People’s Republic of China’ and Ved
Kumari, ‘Juvenile Justice in India’, both published in Franklin E. Zimring, Maximo Langer & David S. Tanenhaus, (eds.) Juvenile Justice in
Global Perspective, New York, New York University Press, 2015.

53 Filling this data gap is one of the major objectives of this Study - the questionnaire sent to Governments and other stakeholders at
international, regional and local levels being one of the methods used.

54 Pre-trial and post-trial detention can take very different forms, depending on which type of institution or residential placement
is decided upon. It can for example also entail a) house arrest, b) administrative detention in drug rehabilitation centres, and c)
placement in educational or health institutions (all of which implies deprivation of liberty).

55 Cf. Franklin E. Zimring, & Maximo Langer, ‘One Theme or Many? The Search for a Deep Structure in Global Juvenile Justice’, Franklin E.
Zimring, Maximo Langer & David S. Tanenhaus, (eds.), Juvenile Justice in Global Perspective, New York: New York University Press, 2015;
see also, Global Study Questionnaire responses related to: Cambodia (UNICEF), India (NHRI Reply), Lao (State Reply & UNICEF), Malaysia
(UNICEF), Philippines (UNICEF), Vietnam (UNICEF).


https://digitallibrary.un.org/record/773226/files/E_CN.15_2014_L.12_Rev.1-EN.pdf
https://digitallibrary.un.org/record/773226/files/E_CN.15_2014_L.12_Rev.1-EN.pdf

3.1 Data Collection

The Study ultimately managed to collect detailed data from 124 countries in total. The
number of children deprived of liberty in the remaining States was estimated by applying
various regression-based models. This methodology consequently resulted in a calculated
range between 160,000 and 250,000 children deprived of liberty either in prison or in
pre-trial detention facilities on any given day in 2018. This means the annual number of
children deprived of liberty amounts to at least 410,000 children annually.*® This does not
include an estimated 1 million children held in police custody.”

Situations of Deprivation of Liberty Number of Children Detained

Prisons 112,750
Pre-Trial Detention 297,250
Police Custody 1,000,000
Total 1,410,000

It is important to note, however, that the available annual figures do not reflect the full
scope and are very likely an underestimation. Each number was, to the extent possible,
verified and or clarified inter alia by requesting States. Nevertheless, annual figures for
the individual countries were sometimes not much higher than the daily ones. This is due
to the fact that the dominant practice worldwide is to record daily data as it allows better
control respecting the number of guards needed for oversight, tracking prison overcrowding
or managing the placement of new detainees. As a result, some of the figures used in the
annual estimates may actually have been daily data. In this context, the yearly figures
should be treated as a global minimum.

A clearer picture is revealed regarding the psychological impact of deprivation of liberty
in the administration of justice. According to research conducted for the Global Study,
impact on children has been described as inherently distressing, potentially traumatic
and having adverse impact on mental health, often exacerbated by poor treatment and
unsatisfactory conditions.®®

56 Almost three quarters (72,5%) are held in pre-trial detention (see Chapter 9, 3.3).

57 Due to limited data submitted under the Global Study questionnaire as well as incomplete police records in many States, it is not
possible to provide a hard figure for the number of children held in police custody. Nevertheless, considering available data, the figure
of 1 million children held in police custody is a rather conservative estimate. Chapter 3 on Data Collection and Analysis.

58 See Chapter 6 on the Impacts on Health of Children Deprived of Liberty.
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Children throughout their deprivation of liberty are in a situation of extreme vulnerability
and frequently suffer from systemic abuse, violence and ill-treatment®, torture and sexual
exploitation,®® as already highlighted in the 2006 UN Global Study on Violence against
Children.?" This is confirmed by young people who, having taken part in several studies in
a range of jurisdictions, reported feeling unsafe while in detention.®? Moreover, in many
countries suicide and self-harm is a serious issue among children deprived of liberty.®
Sometimes these actions are a result of or accompanied by bullying and peer pressure.®

Deprivation of liberty particularly affects boys (94%)® as well as children from
economically and socially disadvantaged backgrounds. Children in such circumstances
are overrepresented in detention and are particularly at risk of abuse and discrimination.
Other groups, including girls, children with disabilities,®® LGBTI children as well as children
with drug and alcohol issues often find themselves in particularly vulnerable situations. As
commentators have noted: ‘wherever we might care to look in the world, child prisoners
are routinely drawn from some of the most disadvantaged, distressed and impoverished

59 Office of the Special Representative of the Secretary-General on Violence against Children, Prevention of and responses to violence
against children within the juvenile justice system, UN 2012/15; Ton Liefaard, Joni Reef & Maryse Hazelzet, Report on Violence in
Institutions for Juvenile Offenders, Council of Europe, PC-CP, 2014, p.13; Barry Goldson, Vulnerable Inside: Children in Secure and Penal
Settings, London, The Children’s Society, 2002. Research and media reports from Pakistan suggest that up to 70 percent of children
in contact with the child justice system have been abused. [cf. Penal Reform International, A review of law and policy to prevent and
remedy violence against children in police and pre-trial detention in eight countries, 2012, p. 73]. A recent survey conducted in Kenya
on VAC in the justice setting showed that 79.8% of the respondents reported having witnessed violence perpetrated on other children,
while 72.2% had been subjected to violence [cf. Diego Ottolini, Violence Does Not Fall on One Roof Alone: A Baseline Survey on Violence
Against Children in the Kenya Juvenile Justice System, Nairobi, Kolbe Press, p. 43].

60 A 2010 report from the U.S. Bureau of Justice surveyed 9,000 youth in 195 juvenile detention facilities. It found that an estimated 12
percent of youth reported experiencing one or more incidents of sexual victimisation during the 12-month period examined by the
report. 80 percent of the sexual abuse reported in the study was perpetrated by staff at the facilities. The actual number of incidents is
likely much higher than those reported as many children in detention facilities will not report instances of abuse (especially on-going
abuse), out of fear and shame; see also: Independent Inquiry into Child Sexual Abuse, Child sexual abuse in custodial institutions: A
rapid evidence assessment, London, Independent Inquiry into Child Sexual Abuse, 2018; Independent Inquiry into Child Sexual Abuse,
Sexual Abuse of Children in Custodial Institutions: 2009-2017, London, Independent Inquiry into Child Sexual Abuse, 2019.

61 Paulo Sérgio Pinheiro, Independent Expert for the United Nations, UN Secretary-General’s Study on Violence against Children: World
Report on Violence against Children, 2006, Chapter 5.

62 Kate Gooch, ‘A Childhood Cut Short: Child Deaths in Penal Custody and the Pains of Child Imprisonment’, The Howard Journal of
Crime and Justice, Vol. 55(3), 2016, p. 285; André van der Laan, ‘Juvenile adaptation to imprisonment: Feelings of safety, autonomy
and wellbeing, and behaviour in prison’, European journal of Criminology, Vol. 10(4), 2013, p. 424; National Children’s Commissioner,
Children’s Rights Report 2016, Sydney, Australian Human Rights Commission, 2016, p. 171; Carolyne Willow, Children Behind Bars: Why
the abuse of child imprisonment must end, Bristol, Policy Press, 2015, p. 220; Howard League for Penal Reform, Future Insecure: Secure
Children’s Homes in England and Wales, London, Howard League for Penal Reform, p.4; Children’s Rights Alliance for England, Speaking
Freely: Children and Young People in Europe Talk About Ending Violence in Custody: Research Report, London, Children’s Rights Alliance
for England, p. 31.

63 E.g.in the UK and Canada: Hygeia Casiano et al., ‘A Population-Based Study of the Prevalence and Correlates of Self-Harm in Juvenile
Detention’, Plus ONE, Vol. 11(1), 2016; Cf. Willow, op. cit., pp. 45-71.

64 Cf. Gooch, op. cit., p. 286.
65 See Chapter 8 on Gender Dimension.

66 Eileen Baldry, Damon Briggs, Barry Goldson & Sophie Russell, ““Cruel and unusual punishment”: an inter-jurisdictional study of the
criminalisation of young people with complex support needs’, Journal of Youth Studies, Vol. 21(5), 2018, pp. 636-652.
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families, neighbourhoods and communities!® In many countries forms of racism permeate
juvenile justice systems and serve to expose minority ethnic children and young people to
disproportionate and excessive levels of criminalisation and penal detention.®®

3.2 Arrest and Police Custody

Generally, States permit police to arrest and detain a child when caught in the act of
committing a criminal offence, or when there is reasonable cause to suspect that the child
has committed an offence. Even when statistics from countries are available, they can be
misleading, since the definition of arrest varies from country to country. Moreover, the
number of arrests per year often does not reflect that a single child may have been arrested
and released several times during a year.®

Statistics on children subject to police detention have to be treated with caution, since
detention of children for ‘anti-social behaviour’ (working on the street, begging or loitering)
is less likely to be recorded. Children accused of such behaviour or of status offenses
are arrested and kept in detention either by police or another administrative body, in
most cases for a short time, but in others for extended periods.”” When street-connected
children are arrested, they experience higher risks of being denied their rights, mistreated
and becoming victims of violence.” Violence in any stage of the criminal proceedings has
a long-lasting impact on children’s lives and the stigmatisation that street-connected
children commonly experience is exacerbated by deprivation of liberty.? As a child living
in the streets of Harare, Zimbabwe, perfectly conveyed: ‘every time the police attack us, we
become better street kids'”

67 Barry Goldson, ‘The Circular Motions of Penal Politics and the Pervasive Irrationalities of Child Imprisonment’, Barry Goldson (ed.),
Youth Crime and Justice, London, Sage, 2015, p. 179.

68 According to research on over-representation of minorities, in countries with relatively populous ethnic minorities (at least 7% of the
country total population), the child detention rate is 11.9 per 100,000 children, nearly double that of countries with fewer minorities.
Data on the share of ethnic minorities among the countries populations was extracted from the Ethnic Power Relations core dataset
(2018), see Manuel Vogt et al., ‘Integrating Data on Ethnicity, Geography, and Conflict: The Ethnic Power Relations Data Set Family’,
Journal of Conflict Resolution, Vol. 59(7), 2015, pp. 1327-1342. The child detention rate has been calculated based on the data extracted
from the UN Global Study questionnaire responses, World Prison Brief, UNODC, World Bank and the EPR Core dataset.

69 Some systems already classify children as arrested when apprehended on the suspicion of having committed a crime (which may
not result in a charge), others require sufficient evidence to be present to record an arrest. Carolyne Hamilton, Kirsten Anderson,
Ruth Barnes & Kamena Dorling, Administrative detention of children: a global report, Discussion Paper of the Children’s Legal Centre,
University of Essex and UNICEF, 2011, pp. 99-100.

70 Ibid., p. 102.

71 See the landmark case by the Inter-American Court of Human Rights, Villagran Morales et al. v. Guatemala, Judgment, 19 November
1999; see also: Consortium for Street Children, Submission to the UN Global Study on Children Deprived of Liberty, 2018.

72 Cf. CRC-Committee, General Comment No. 21 (2017) on children in street situations, CRC/C/GC/21, 21 June 2017, para. 26; see also:
Carolyne Hamilton et al. (2011), op. cit., p. 102. Note as well: Although the total number of children detained in police custody may well
exceed 1 million per year, more precise data have been excluded from the Global Study statistics for lack of reliable data.

73 GUOTS, Harare Resilience Focus Group 5, 24 April 2014, quoted in: ‘Response to the Consortium for Street Children’s call for input to the
Global Study on Children Deprived of Liberty’, Streetinvest, 2018, p. 3.



In many countries, the recommended 24-hour limit to police custody™ is not legally
implemented. Globally, the length of lawful police detention varies from several days, to
weeks or even months.”” Even when States incorporate this standard into national legislation,
they do not always comply with it in practice’® Children are even more exposed to abuse
in countries without laws requiring the child to be brought to court within a certain period
of time, since courts might then not even be aware of the child’s deprivation of liberty and
children become ‘lost in the system’”

Even very short periods of deprivation of liberty can have detrimental effects on a child’s
psychological and physical wellbeing and cognitive development.’® Moreover, the risk of
violence is highest during the investigative phase when children are held in police detention
and in temporary detention cells.” Violence in police custody may amount to torture and
lead to the violent death of children.® Locations of police custody vary considerably, as
children can be held in a police vehicle, in a waiting or an interview room or cell at the
police station. Children are often not separated from adults, due to a lack of adequate
resources and infrastructure, despite the abundant evidence that this compromises their
basic safety, wellbeing and future ability to remain free of crime and to reintegrate® As a
result, young people risk becoming victims of violence, including sexual violence, bullying,
extortion and torture, inflicted by adult inmates.® In situations of detention, girls often face
heightened vulnerability, intensified by the lack of separation between men and women

74 Cf. CRC/C/GC/24, op. cit.

75 Some striking examples are Sierra Leone (72 hours, 10 days for homicide), Burundi (7 days), Algeria (12 days), Pakistan (14 days, 28 for
terrorism offences), Nepal (25 days), Iran (1 month), Saudi Arabia (6 months), Mozambique (6 months for drug trafficking, and between
45-90 days depending on crime) and Mongolia (8 months). See: Hamilton et al. (2011), op. cit., pp. 115-116.

76 Ibid., p. 109.

77 Cf. Joint report OHCHR/UNODC/SRSG-VAC, Prevention of and responses to violence against children in the juvenile justice system, A |
HRC/21/25, June 2012, p. 8, citing Human Rights Watch, Children of the Dust: Abuse of Hanoi Street Children in Detention, 2006.

78 Juan E. Méndez, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, A/
HRC/28/68, 5 March 2015, p. 4.

79 Cf. Penal Reform International, Second Voice of the Child Report: Findings from a Survey of Children detained in Closed Institutions
in Kazakhstan, Kyrgyzstan and Tajikistan in 2015, p. 4, Available at https://www.unicef.org/publications/files/Progress_for_Children-
No.8_EN_081309.pdf (accessed 25 September 2018); Diego Ottolini, Violence Does Not Fall on One Roof Alone: A Baseline Survey on
Violence Against Children in the Kenya Juvenile Justice System, Nairobi, Kolbe Press, 2016, p. 43; European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment, 24th General Report of the CP 2014, Strasbourg, Council of Europe, 2015,
para.97; Aoife Daly, Sandy Ruxton & Mieke Schuurman, Challenges to Children’s Rights Today: What Do Children Think?, 2016, p.11; Moritz
Birk et al., Pretrial Detention and Torture: Why Pretrial Detainees Face the Greatest Risk, Open Society Foundations, New York, 2011.

80 See, the case of IACtHR, Bulacio v. Argentina, Judgment, 18 September 2003; NGO Advisory Council for Follow-up to the UN Study on
Violence against Children, Five Years On: A global update on violence against children, October 2011, p.21.

81 Joint Report of the Office of the High Commissioner for Human Rights (OHCHR), the United Nations Office on Drugs and Crime (UNODC),
and the Special Representative of the Secretary-General (SRSG), Violence against Children (VAC) on prevention of and responses to
violence against children within the juvenile justice system, A/HRC/21/25, 27 June 2012, p. 7; Carolyne Hamilton et al. (2011), op. cit., p.
114; Penal Reform International, Voice of the child: Findings from a survey of children detained in Kazakhstan, Kyrgyzstan and Tajikistan,
London & Astana, Penal Reform International, 2015, pp. 13 & 19.

82 Defence for Children International, Kids Behind Bars: A study on children in conflict with the law: towards investing in prevention,
stopping incarceration and meeting international standards, 2003, p. 40.
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and women and girls.® Typically, the conditions in police detention are particularly poor as
these places are intended for short periods. Prolonged detention in police stations often
amounts to inhuman treatment.®

During the stage of police custody respect for legal safeguards and procedural rights are
of particular importance but often not effectively guaranteed.®® Many countries lack clear
legal obligations such as the presence of a lawyer from the earliest stage and during police
interrogations, and police fail to provide children with information about their rights. The
lack of legal representation disproportionately affects children who cannot afford to hire
a lawyer and in States where there is no or no effective system of free legal advice and
assistance.® The treatment of children in this case is of particular concern, notably when
police interrogations take place without contact with their parents, guardians, lawyers or
legal aid providers. Upon the apprehension of a child, her or his parents or guardian should
be immediately notified and all children arrested should receive information about the
proceedings and about their rights - in a language that is appropriate to their age and
development. However, implementation in practice remains weak. In some cases, parents
may be notified only late or not at all,¥” or they will not go to the police station because
they fear being arrested themselves.® This can be highly detrimental for the child, given
the crucial role that the presence of a concerned adult has in protecting the child from ill-
treatment and providing support throughout the process.®

83 Tomris Atabay, Women in detention: a guide to gender-sensitive monitoring, APT & PRI, 2015, p. 8 & 10; Office of the Special
Representative of the Secretary-General on Violence Against Children, Safeguarding the Rights of Girls in the Criminal justice System:
Preventing violence, stigmatisation and the deprivation of liberty, 2015; Penal Reform International and Thailand Institute of Justice,
Global Prison Trends 2017, London, Penal Reform International, 2017, p. 18.

84 Cf. Prisons in the Central African Republic, Report on a visit June 19-29, 2000, by Prof. E.V.0. Dankwa, Special Rapporteur on Prisons and
Conditions of Detention in Africa, African Commission on Human and Peoples’ Rights, Series IV, No. 7, p. 7; see also: Manfred Nowak,
Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, A/64/215, August 3,
2009, para. 76; Moritz Birk et al., Pretrial Detention and Torture: Why Pretrial Detainees Face the Greatest Risk, Open Society Foundation,
New York, 2011, p. 30.

85 UNODC, Introducing the United Nations Model Strategies and Practical Measures on the Elimination of Violence against Children in the
Field of Crime Prevention and Criminal Justice, 2015, p. 16.

86 Carolyne Hamilton et al., Administrative detention of children: a global report, Discussion Paper of the Children’s Legal Centre, University
of Essex and UNICEF, 2011, p. 112.

87 Inthe Occupied Palestinian Territories at the West Bank, parents of Palestinian children arrested by the Israeli military authorities are
often not informed about the place where their child is being held in custody. See: Jaap E. Doek et al., Palestinian Children and Military
Detention, April 2014, Available at https://www.gate48.org/wp-content/uploads/2015/07/PL-REPORT-3-DIGI.pdf (accessed 8 June 2019).

88 In Uganda, parents or guardians often reported being too scared to accompany their children to the police station. See: Foundation
for Human Rights Initiative, Juvenile justice in Uganda: Report for the Period January to July 2009, Available at https://www.fhri.or.ug/
index.php/2015-07-22-14-08-32/thematic-reports/32-juvenille-justice-in-uganda-january-july-2009/file (accessed 8 June 2019).

89 Cf. Joint report OHCHR/UNODC/SRSG-VAC, op. cit., p. 7.
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3.3 Pre-trial Detention

Data collected for the Global Study indicate that almost three quarters of all children
deprived of liberty per year in the administration of justice (297,200 out of a total of 410,000
children, not counting police custody) are held in pre-trial detention. A recent international
survey conducted on 118 countries reports that the lack of a clear and strong pre-trial
limit in international human rights law, which would define what is meant by’ shortest
appropriate period of time’, makes the implementation of this standard very difficult. The
survey shows that the excessive length of pre-trial detention for children is a global concern.
It is not limited to certain regions or countries of the world. Neither is the use of pre-trial
detention linked to the socio-economic development of a country nor its commitment to a
human rights-oriented criminal justice system. Thus, the establishment of strong pre-trial
detention limits for children is particularly urgent.®® The survey revealed that the length
of pre-trial detention can last weeks, months or even longer in those countries where
clear legislation defining the maximum time permitted is still lacking.”" At the same time,
non-custodial measures are well established in some jurisdictions. Some countries, for
example, indicate that children are left in the custody of their parents or with a foster family
while awaiting judgement.*?

Children around the globe in pre-trial detention are particularly vulnerable to violations of
their rights and often see their access to basic services, education and fair treatment in
detention denied. In many jurisdictions, rights and access to such services are limited due
to the nature and purpose of pre-trial detention, which is supposedly intended for a very
short period. Access to the services is commonly' gained” when (and if) finally sentenced.
Many children are detained for petty crimes, so they often end up spending more time in
pre-trial detention than the maximum sentence provided by law for the offence of which they
are accused. Sometimes, having spent time in pre-trial detention, they are even sentenced
to a non-custodial measure, resulting in a paradoxical situation where conviction means
‘freedom’” At the same time, research in several jurisdictions across the globe indicates that
pre-trial detention significantly increases the likelihood of the child being found guilty and

90 Juvenile Justice Advocates International report, Children in pre-trial detention: Promoting stronger international time limits, 2018.
91 Ibid.

92 Such as in many Western European countries, as well as in Benin, Burkina Faso, Chad, Liberia, Libya, Mauritius, Republic of Congo and
Kuwait, according to Global Study Questionnaire replies.

93 Juvenile Justice Advocates International report, Children in pre-trial detention. Promoting stronger international time limits, 2018.
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given a custodial sentence.® In some jurisdictions, evidence suggests that pre-trial detention
of children is even used to anticipate a custodial sentence.® Moreover, several studies show
racial, ethnic and/or other disparities in the use of pre-trial detention of children.®

Reports of a failure to separate adults from children in detention facilities are common in
many regions and particularly widespread in pre-trial detention where the conditions and
physical space make separation difficult.”

Overcrowding is a serious problem worldwide, particularly affecting children in pre-trial
detention. This does not only lead to a lack of adequate physical space, but impacts also on
the quality of nutrition, sanitation, access to educational activities, access to appropriate
health services and the care for children in situations of particular vulnerability.*®
Overcrowding and the inevitable imbalanced ratios between staff and children held in a
facility create a hostile environment, increasing the risk of violence. In this regard, staff
often justify the use of violence for security reasons and attribute peer violence to a lack

94 See inter alia: Sharon Moyer & Maryanna Basic, Pre-trial detention under the Young Offenders Act: a study of urban courts, Department
of Justice Canada, 2004; Nancy Rodriguez, ‘The Cumulative Effect of Race and Ethnicity in Juvenile Court Outcomes and Why Pre-
adjudication Detention Matters’ Journal of Research in Crime and Delinquency, Vol. 47(3), pp. 391-413; Yannick van den Brink, ‘Young,
Accused and Detained; Awful, But Lawful? Juvenile Pre-Trial Detention and Children’s Rights Protection in Contemporary Western
Societies’, Youth Justice, 2019 (forthcoming).

95 Ibid.

96 See: Lori Guevara, Denise Herz & Cassia Spohn, ‘Gender and Juvenile Justice Decision Making: What Role Does Race Play?’, Feminist
Criminology, 2006, pp. 258-282; Kelly Richards & Lauren Renshaw, Bail and remand for young people in Australia: A national research
project, Canberra, Australian Institute of Criminology, 2013; Miriam A. DeLone & Gregory J. DeLone, ‘Racial Disparities in Juvenile Justice
Processing,, Christopher ). Schreck (ed.), The Encyclopedia of Juvenile Delinquency and Justice, John Wiley & Sons Inc., 2017; Yannick
van den Brink & Bart Lubow, ‘Reforming Pre-Trial Detention of Children: Strategies and Challenges in The Netherlands and The United
States’, Wendy O’Brien & Cédric Foussard (eds.), Violence Against Children in the Criminal Justice System, London, Routledge, 2019
(forthcoming).

97 Afghanistan: girls held on pre-trial detention are not separated from women (see Lena Salaymeh, ‘Juvenile Justice in Muslim Majority
States, Franklin E. Zimring et al. (2015), op. cit., p. 275; Switzerland: only 9 of 33 detention centres have separate facilities for children.
Defence for Children International, Stop the violence!: The overuse of pre-trial detention, or the need to reform juvenile justice systems:
Review of Evidence, 2010, p. 14; UN Economic and Social Council, Report of a mission to Belarus (addendum), Working Group on Arbitrary
Detention, E/CN.4/2005/6/Add.3, 2004; UN General Assembly, Report of a mission to Equatorial Guinea (addendum), Working Group
on Arbitrary Detention, A/HRC/7/4/Add.3, 2008; Working Group on Arbitrary Detention, Report of a mission to Ukraine (addendum),
A/HRC/10/21/Add.4, 2009; Manfred Nowak, Report of the Special Rapporteur on Torture, mission to Nigeria, A/HRC/7/3/Add.4.0, 2007;
Human Rights Watch, ‘Presumption of Guilt: The Global Overuse of Pretrial Detention Paying the price: Violations of the rights of children
in detention in Burundi, 2007, Available at http://www.hrw.org/reports/2007/burundio307/ (accessed 9 June 2019); Human Rights Watch,
‘Nepal: End torture of children in police custody’, (press statement), 2008, Available at https://www.hrw.org/news/2008/11/18/nepal-
end-torture-children-police-custody (accessed 8 June 2019); Adnan Aziz, ‘Penal reform’, The News, 7 May, 2011, Available at http://www.
thenews.com.pk/TodaysPrintDetail.aspx?ID=45633&Cat=9 (accessed 9 June 2019); UN Economic and Social Council, Report of a mission
to South Africa (addendum), Working Group on Arbitrary Detention, E/CN.4/2006/7/Add.3, 2005; Human Rights Watch, ‘Making their
own rules’: Police beatings, rape and torture of children in Papua New Guinea, 2005, Available at http://www.hrw.org/en/node/11626/
section/7 (accessed 9 June 2019); UN General Assembly, Report of a mission to Angola (addendum), Working Group on Arbitrary
Detention, UN doc. A/HRC/7/4/Add.4, 2008; Consideration of reports submitted by States parties under Article 19 of CRC. Open Society
Justice Initiative, Concluding observations of the Committee against Torture: Slovakia, CAT/C/SVL/CO/2, 17 December 2009, para. 8,
Available at https://www.opensocietyfoundations.org/sites/default/files/presumption-guilt-09032014.pdf. (accessed 9 June 2019).

98 UNODC, Handbook on strategies to reduce overcrowding in prisons, 2013.
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http://www.thenews.com.pk/TodaysPrintDetail.aspx?ID=45633&Cat=9
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https://www.justiceinitiative.org/uploads/de4c18f8-ccc1-4eba-9374-e5c850a07efd/presumption-guilt-09032014.pdf

of supervision.” As emphasised earlier in relation to police custody, even short periods of
detention can be tremendously harmful for children compromising their contact with family
and friends, disrupting their education, and exposing them to the risk of violence. What is
more, the possibility of engaging in education, training and/or employment activities is
hampered, and the risk of self-harm, depression, drug use and suicide increases.

3.4 Detention after Sentencing/Imprisonment

Detention as a sentence should always be considered as a measure of last resort. Moreover,
the guiding principle of detention must be to ensure rehabilitation and social reintegration.
The regimes under which children are deprived of liberty vary greatly worldwide. Some
countries claim to take an individualised and rehabilitative approach where children go
through different stages of restriction while in detention, whereas in others detention is
based on a punitive approach, with little or no opportunities of education, work or other
rehabilitative activity. In such instances, children are locked in their cells for most of the
time, resulting in serious consequences for the physical and mental health, including
higher risks of self-harm and suicide.’®

Contact with the outside world through visits from family and friends is a crucial prerequisite
for the proper reintegration of a child, but also has a notable positive impact on the
psychological health and well-being of children in detention. It encourages them to seek
out employment prospects and accommodation possibilities for after they are released
and helps motivate them to desist from future offending. However, many rules governing
the deprivation of liberty inappropriately restrict the number of visits and limit the time
that children can spend with their families. Additionally, not enough attention is paid to the
conditions of a visit and the positive emotional impact it can have on a child. Moreover, the
communication with families and friends by phone, email etc. is unnecessarily restricted
in many countries, particularly where children are only allowed to contact their parents

99 According to Human Rights Watch, due to serious overcrowding in Brazil's detention facilities, 11 children were killed in two detention
facilities. Cf. Penal Reform International, Global Report 2018, p. 19.

100 Cf. Barry Goldson & Deborah Coles, In the Care of the State? Child Deaths in Penal Custody in England and Wales, London, INQUEST,
2005; see also: Chapter 6 on the Impacts on Health of Children Deprived of Liberty (sections 3.1 and 4.1).
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with’ express permission’ by the police or administration.”® Institutions that detain children
are often poorly located geographically, making visits from families difficult - especially
those of socioeconomically disadvantaged backgrounds. Further, particularly in the case of
indigenous children, the removal from their communities can cause a sense of detachment
and cultural strain. This is strongly detrimental for their mental health and reintegration
back into their communities.'®

Some countries hold children in special wings or sections within adult prisons.”® Even
though the requirement to separate children from adults is often enshrined in national
law, it is not always realised throughout the country.™® In a number of countries, there are
no separate facilities for children.'®® The separation between girls and women is even more
difficult due to the smaller numbers of women in detention and fewer specialist facilities
for women.

Access to appropriate health services is of particular importance for children and to
their physical and mental development.® Moreover, there is a clear overrepresentation
of children in detention with mental health issues. Some psychological disorders may be
present before admission to detention, but deprivation of liberty may have a detrimental
impact on existing conditions or may even contribute to their development.'”” In particular
children from situations of specific vulnerability (indigenous or LGBTI children for instance)
may have already experienced varying degrees of trauma before coming into conflict with
the law. This may further contribute to their susceptibility to mental health and behavioural

101 See for example: Mongolia and China, where children are required to obtain permission. Carolyn Hamilton, Kristen Anderson, Ruth
Barnes & Kamena Dorling, Administrative detention of children: a global report, New York, UNICEF, Child's Legal Centre, University of
Essex, 2011, p. 115. In South Asia, most countries do not require the presence of a parent, support person or legal representative with
the child during police questioning and parental notification poses a challenge, especially in urban areas where children are displaced
from their families and the police lack resources and time (See South Asia: With the exception of Maldives and Nepal, the police are
required to make efforts to locate and inform parents of their child’s arrest. In India, Pakistan and Sri Lanka, they must also notify a
probation officer).

102 Chris Cunneen, Barry Goldson & Sophie Russell, (2016) ‘Juvenile Justice, Young People and Human Rights in Australia’, Current Issues in
Criminal Justice, Vol. 28(2): pp. 173-189.

103 UN Global Study Questionnaire, Benin (State Reply), Burkina Faso (State Reply), Djibouti (State Reply), Gambia (State Reply), Republic
of Congo (State Reply), Madagascar (NGO), Denmark (NHRI Reply), Estonia (State Reply), France (State Reply & NGO Reply: Grandir
Dignement).

104 UN Global Study Questionnaire, Chad (State Reply), Democratic Republic of Congo (NHRI Reply), Madagascar (NGO Reply), Slovenia
(State Reply).

105 UN Global Study Questionnaire, Finland (State Reply), Libya (UN Agency Reply).

106 See Article 24(1) CRC: States Parties recognise the right of the child to the enjoyment of the highest attainable standard of health and

to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is deprived of his
or her right of access to such health care services.

107 Seena Fazel, Helen Doll & Niklas Langstrom, ‘Mental Disorders Among Adolescents in Juvenile Detention and Correctional Facilities: A
Systematic Review and Meta-regression Analysis of 25 Surveys', Journal of the American Academy of Child & Adolescent Psychiatry, Vol.
47(9), 2008, pp. 1010-1019.



problems.”®® Health conditions are generally below standards in child facilities that are
underfunded and affected by a shortage of medical staff and equipment. Overcrowding
exacerbates this problem. Specialised equipment and material to meet the demand
or to respond to more specific issues is also often lacking. Strategies for preventing or
controlling sexually transmitted diseases are rare, while sexually reproductive health as
well as general sex education are seriously under-resourced. This creates particular risks
for girls and LGBTI children.™® Access to health is closely connected with and dependent
on the coordination between child detention facilities and public health services, which
in many parts of the world are ineffective and under-sourced."™ Connected to the right to
health, literature suggests that poor food is a particular concern to many children, in terms
of quality and variety.™

Access to education, vocational training, work and recreational activities is vital for a child’s
development, rehabilitation and reintegration, but in many countries, it is not provided to
children, usually due to the lack of resources and investments in care and education.™

In 2012, a joint report by the Office of the High Commissioner for Human Rights (OHCHR), the
United Nations Office on Drugs and Crime, and the Special Representative of the Secretary-
General on Violence against Children was released.™ It reported findings of widespread
neglect and violence including endemic bullying, humiliation and ill-treatment (both at
the staff-on-child and peer-on-peer levels), racism and other forms of discrimination of
children in detention. Systemic invasion of privacy, long and uninterrupted periods of
solitary confinement as well as deprivation of basic necessities were also found prevalent

108 Report of the Royal Commission into the Protection and Detention of Children in the Northern Territory, Volume 2A, 2016, p. 362,
Available at http://www.territorystories.nt.gov.au/jspui/bitstream/10070/277125/4/Royal%20Commission%20NT%20Final%20Report%20
Volume%202A.pdf (accessed 10 June 2019); see also Chapter 6 on Impacts on Health of Children Deprived of Liberty.

109 An interesting project on the sexual development of children in prison was run by the Howard League for Penal Reform in the UK in
2016, Available at https://howardleague.org/publications/healthy-sexual-development-of-children-in-prison/ (accessed 8 June 2019).

110 Cf. Chapter 6 on the Impacts on Health of Children Deprived of Liberty.

111 Cf. Aoife Daly et al. (2016), op. cit., p18; Howard League for Penal Reform, Life Inside 2010: A unique insight into the day-to-day
experiences of 15-17 year old males in prison, London, Howard League for Penal Reform, p. 22.

112 The failure to provide children in detention with an appropriate level of education has been documented in Albania, Belgium,
Colombia, Ecuador, Lebanon, Niger, Nigeria, the Occupied Palestinian Territories, Sierra Leone and Uganda, among many other
countries. Cf. Defence for Children International, Education in Chains: Gaps in Education Provision to Children in Detention, 2009, pp.
24-25; see also: Defence for Children International, Stop the violence: The overuse of pre-trial detention, or the need to reform juvenile
justice systems: Review of Evidence, 2010, p. 32; Defence for Children International, Apuntes Sobre Seguridad Ciudadana y Jusiticia Penal
Juvenil: Tendencias en America del Sur (undated).

113 OHCHR/UNODC/Special Representative of the Secretary-General on Violence against Children, Joint report of the prevention of and
responses to violence against children within the juvenile justice system, A/HRC/21/25, 27 June 2012.
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in many facilities.™ The use of force by staff in places of detention is a key concern for
children, who mention the use of particular restraining techniques causing them to feel
terrified and panicked.™ In some cases, children report feeling as if their breathing was
constricted, resulting in vomiting."® Equally, separation or segregation of children as a
disciplinary measure is a serious concern. It causes feelings of isolation and boredom,
limits activity and exposes children to bare conditions of detention.™”

Corporal punishment has not been fully prohibited as a disciplinary measure in penal
institutions of 58 countries, and 33 States still inflict corporal punishment as a sentence.™
Inadequately qualified, trained and remunerated staff are key risk factors for violence in
detention. Overworked staff may also resort to violent or aggressive methods to maintain
discipline. The selection and appointment of staff members is often unstructured, with
many countries not undertaking rigorous background checks during recruitment. Peer
violence is also widespread due to overcrowding, lack of supervision and a failure to
separate especially vulnerable children from others. Such situations are often exacerbated
by racism or the involvement of detained children in gangs.™ Ill-treatment and even torture
are too often under-reported and inadequately investigated. In reality, children have little
or no opportunity to complain and/or make representations.”

114 See also, Barry Goldson, ‘Child Incarceration: Institutional Abuse, the Violent State and the Politics of Impunity’, Phil Scraton & Jude
McCulloch (2009), op cit., pp. 86-106; Barry Goldson & John Muncie (2009), op. cit.; Richard Mendel, No Place for Kids: The Case for
Reducing Juvenile Incarceration, Baltimore, Annie E. Casey Foundation, 2011; Barry Goldson & John Muncie (2012), op. cit.; Barry Goldson
& Ursula Kilkelly, (2013), op. cit., pp. 345-371; Barry Goldson, ‘The Circular Motions of Penal Politics and the Pervasive Irrationalities
of Child Imprisonment’, Barry Goldson & John Muncie (eds.), Youth Crime and Jjustice, 2nd edition, London, Sage, 2015, pp. 170-190;
Chris Cunneen, Barry Goldson & Sophie Russell, ‘Human rights and youth justice reform in England and Wales: A systemic analysis’,
Criminology and Criminal Justice, Vol. 18(4), 2018, pp. 405-430. Lena Salaymeh, ‘Juvenile Justice in Muslim Majority States, Franklin E.
Zimring et al. (2015) op. cit.

115 Children’s Rights Alliance for England, Speaking Freely: Children and Young People in Europe Talk About Ending Violence in Custody:
Research Report, London, Children’s Rights Alliance for England, 2013, p. 26.

116 Carolyne Willow, Children Behind Bars: Why the abuse of child imprisonment must end, Bristol, Policy Press, 2015, p.103; see also:
Children’s Rights Alliance for England (2013), op. cit., p. 33.

117 Howard League for Penal Reform, Life Inside 2010: A unique insight into the day-to-day experiences of 15-17 year old males in prison,
London, Howard League for Penal Reform, 2010, p. 20.

118 Global Initiative to End All Corporal Punishment of Children, Global progress towards prohibiting all corporal punishment, October
2018, p. 1.

119 Cf. A/HRC/21/25, op. cit., p. 12.
120 Cf. A/HRC/21/25, op. cit.; see also: Ton Liefaard, Joni Reef & Maryse Hazelzet, Report on Violence in Institutions for Juvenile Offenders,
Council of Europe, PC-CP, 2014, p.13.

121 The Children’s Rights Alliance for England, cited in Barry Goldson (2015), op cit., pp. 180-181; Inspectorate of Prisons and the Youth
Justice Board (2013). Australia: the Royal Commission into the Protection and Detention of Children in the Northern Territory (2017).



Focus on: Girls in detention

Accordingto the replies submitted under the Global Study questionnaire, it is estimated
that girls constitute 6% of detainees held in either pre-trial facilities or prisons.™

Nevertheless, even though numbers show that they are much less represented
within detention facilities than boys, across all regions there is an increase of girls
in detention facilities. This is explained by the fact that there is a general lack of
alternative non-custodial options tailored for girls’ needs.”” In addition, girls are
particularly vulnerable to violence while in police custody, pre-trial and post-trial
detention. The risk of violence in detention is high for girls, who are often subject to
physical, sexual and mental violence that includes rape and other forms of sexual
violence such as threats of rape, touching, ‘virginity testing’, being stripped naked,
invasive body searches, insults and humiliations of a sexual nature. The risk of
violence is strongly connected to the lack of separation between men and women,
and between women and girls (especially in police custody and pre-trial detention).™

States parties should establish separate facilities for girls in the rare cases where
detention is demonstrably unavoidable. Fair treatment should be ensured and by no
means should less care, protection, assistance, treatment and training be afforded to
them than young male offenders. Special attention needs to be put on the protection
of girls from all the forms of violence they are exposed to, such as ensuring their
dignity through search methods by female officers. Clear policies and regulations
about the conduct of the staff should be established.

122 The estimation is based on the limited sample of 20 countries.

123 UN General Assembly, Safeguarding the rights of girls in the criminal justice system - Preventing violence, stigmatisation and
deprivation of liberty, Office of the Special Representative of the Secretary-General on Violence against Children, 2015, pp. 25-28. UN
General Assembly, Pathways to, Conditions and Consequences of Incarceration for Women, Report of the Special Rapporteur on Violence
against Women, its Causes and Consequences, Rashida Manjoo, A/68/340, 21 August 2013.

124 As in the US, where routine strip searches were performed. This is especially degrading for girls during their period. It is also deeply
traumatic for children, who have been victims of sexual abuse (Cf. Jude McCulloch & Amanda George, ‘Naked power: Strip searching in
women's prison’, Phil Scraton & Jude McCulloch, The Violence of Incarceration, London, Routledge 2009).
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4. Pathways to Deprivation of Liberty

The reasons why children are deprived of their liberty are manifold, from excessive
criminalisation, to a lack of adequate protection services in the community. Some children
are detained under the guise of protection while excessively harsh sentencing is bestowed
on those who commit offences. Without being offered an appropriate rehabilitation and
reintegration programme, children who end up in detention are also more likely to be stuck
in the circle of re-offending leading them back to detention.

REPRESSION
CRIMINALISATION

WEAK CHILD
PROTECTION SYSTEM
OVERUSE OF DETENTION

FAILURE OF REHABILITATION
FAILURE OF RE-INTEGRATION



4.1 Repression over Protection

Police officers are often not trained in dealing with children, while they are also frequently
not able to handle cases in a way that avoids the formal justice system. Lack of investment
in prevention and over-reliance on child detention are further exacerbated by negative
attitudes towards children in the justice system that call for more retributive and tougher
responses to children who commit crimes. These trends then reduce the investment in
protection systems and family or community programmes, which in turn leads to a vicious
circle of failing to adequately respond to crime committed by children and children’s needs.

Failure to guarantee liberty and protection of children in the administration of justice is thus
fuelled by negative attitudes in society towards children in conflict with the law. In some
countries, neo-correctionalist models are gaining ground. More repressive approaches and
retribution are emphasised over diversion, de-criminalisation and deinstitutionalisation.
Individual responsibility is affirmed over collective social responsibility.™ Such a punitive
approach affects children in different ways, but results in greater use of detention, causing
harm to their wellbeing and development. It also fails to tackle the root causes of the
reasons that children commit offences and increases reoffending.'#®

A punitive approach called for by politicians and policy-makers to tackling child offending
is often the drive for the introduction of repressive legislation. It is frequently accompanied
by a hardening attitude among police officers and judicial officials. This shift in attitude
and policy can result in increased criminalisation of adolescent behaviour and legislative
efforts to decrease the minimum age of criminal responsibility’” and an increase in the
length of custodial sentences for children.”® Punitive approaches trickle down in the daily
work of the personnel dealing directly with children in the child justice system, negatively
affecting their relationship on a day-to-day basis.” The role that the media play in this

125 Frieder Diinkel, Juvenile Justice and Human Rights: European Perspectives, Helmut Kury & Evelyn Shea (eds.), Women and Children as
Victims and Offenders: Background, Prevention, Reintegration, Switzerland, Springer International Publishing, 2016; Yves Cartuyvels &
Francis Bailleau, ‘La justice pénale des mineurs en Europe: evolutions et enjeux’, International Annals of Criminology, Vol. 51(1-2), 2013,
pp. 113-131; Loic Wacquant, ‘Crafting the Neoliberal State: Workfare, Prisonfare, and Social Insecurity’, Sociological Forum, Vol. 25(2),
June 2010, pp. 197.

126 See: Barry Goldson, ‘New Punitiveness: The politics of child incarceration’, Gordon Hughes, Eugene McLaughlin & John Muncie (eds.),
Youth Justice: Critical Readings, London, Sage, 2002; Nikhil Roy & Frances Sheahan, ‘Children and Diversion Away from Formal Criminal
Justice Systems: A Perspective from an NGO Working on Criminal Justice Reform’, Protecting Children Against Torture in Detention:
Global Solutions for a Global Problem (2017), op. cit., pp. 195-196.

127 In recent years, for example, the minimum age of criminal responsibility has been reduced in different circumstances in Australia,
the Philippines and Russia (cf. Penal Reform International & Thailand Institute of Justice, Global Prison Trends, London, Penal Reform
International, 2017, page 18.

128 Ibid., pp. 127-143.
129 Cf. A/HRC/21/25, op. cit., p11.
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context, the reaction of public opinion and the politicians’ call for more security and
retribution are inextricably interconnected and influence one another in a vicious circle.
This whole process negatively affects children in the criminal justice system.

Public opinion about children who commit crimes is influenced in many ways, including
through the media, and has a strong impact on the development of legislation and policy.”®
It can be difficult for policy makers and judicial actors to avoid resorting to punitive measures
when faced with public fear of youth crime at local and national levels. Especially so when
public awareness (and therefore support) of non-custodial solutions and restorative
approaches is low. The lack of an informed public debate about child justice and crime
committed by children results in distorted public opinions and attitudes that are often not
evidence-based but, nonetheless, influence policy-making and legislation.™ Public opinion
on these themes, and more generally about crime and security, is often misinformed,
largely due to media’s omission of concrete evidence and reporting of specific cases that
have caused public concern and calls for immediate change.™

Public fear of gang violence and youth crime fuels the perception of children as a danger,
rather than as being at risk themselves, and mass media stigmatisation fosters tolerance
of institutionalised violence against them.™ In turn, this generates societal pressure to
criminalise children, to lower the minimum age of criminal responsibility and impose
longer prison sentences, disregarding the fact that gang practices may become reinforced
during imprisonment.™ This fear is fuelled by a number of policy makers who respond
to citizens' anxiety about the future by providing ‘easy’ targets and scapegoats: young
people, particularly from specific minority groups, through distorted representations in the
media, disproportionate to reality. This again leads to calls for harsher measures. Despite
statistical evidence of the contrary, public perception often considers children to commit
a significant proportion of crimes.™ To put it another way, detention rates of children in

130 Penal Reform International, Ten-Point Plan for Fair and Effective Criminal Justice for Children, July 2013, Available at
https://www.penalreform.org/resource/tenpoint-plan-fair-effective-criminal-justice-children/ (accessed 9 June 2019); Jane L. Wood,
‘Why Public Opinion of the Criminal Justice System is Important,, Public Opinion and Criminal Justice, Willan, 2009, pp. 33-48.

131 Cf. A/HRC/21/25, op. cit., p. 9.

132 Carolyn Hamilton & Rachel Harvey, ‘The Role of Statistics and Public Opinion in the Implementation of International Juvenile Justice
Standards’, The European Institute for Crime Prevention and Control, Helsinki, Vol. 21, 2005, pp. 24-26, Available at https://www.unicef.
org/tdad/roleofstatspublicopinionl.pdf(accessed 8 June 2019).

133 Barry Goldson (ed.), Youth in Crisis? ‘Gangs, territoriality and violence, Abingdon, Routledge, 2011.

134 David Skarbek, The social order of the underworld: How prison gangs govern the American Penal system, Oxford, Oxford University
Press, 2004, quoted in UN Special Representative of the Secretary-General on Violence Against Children, Protecting children affected
by armed violence in the community, 2016, p. 9.

135 UN Special Representative of the Secretary-General on Violence against Children, Promoting restorative justice for children, 2011, p. 35.

136 Thomas Hammarberg, ‘A juvenile justice approach built on human rights principles’, Youth Justice, Vol. 8(3), December 2008, pp. 103-
196; Cf. A/HRC/21/25, op. cit., p. 9.
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the justice system tend to be driven in circular motions by penal politics (‘political and
administrative decisions’) as distinct from the nature and scale of child offending.” The
public generally perceive the rate of crime committed by children to be higher than it is,
even where data show that youth offending has decreased.™ This results in an increased
lack of trust in, and dissatisfaction with, the child justice system as a whole particularly
when high discretion and power is perceived to be given to courts in sentencing.

4.2 Criminalisation of Children

As a direct result of a repressive approach, the tendency towards the ‘criminalisation’ of
children’s behaviour (as opposed to relying on child protection and welfare systems) has
spread in many countries. A common trend is the reliance on formal mechanisms of social
control, regulating children’s lives and defining what behaviour is legitimate at what age.
The complex changes in societies experienced by children and adults alike are not taken
into account. Such changes need similarly complex responses that start before and go
beyond criminal justice systems. A simplistic approach to only view the child ‘as a danger’
or ‘as a risk’ (as opposed to the ‘child in danger’ or ‘child at risk’) will neither do justice
to children’s situations nor support responses based on responsibilities shared among
families, communities, States and individuals. Instead, it has been observed that concepts
of universal welfare for children retreat to a context of ‘classification, control and correction
where interventions are targeted at the “criminal”, the “near criminal”, the “possibly criminal”,
the “sub-criminal’, the “anti-social’, the “disorderly” or the “potentially problematic” in
some way or another.™ At the same time, patriarchal concepts and perceptions about
children as objects of parental control, owing obedience and submission to 'grown-ups),
still persist in many countries. Behaviours that are to some extent typical of young people
are criminalised, often known as 'status offences’. Adolescence is, however a critical phase
of each person'’s life, a transitional period during which the young person goes through a
range of physical, cognitive and psychological transformations. It is a stage of development
in which the emotional and mental abilities are strengthened and identity (in all its
multiple facets, from gender, sexuality, ethnicity, culture, tradition, etc.) is formed. Limits
are also tested and norms are challenged, rejected, transformed or solidified. This cognitive

137 Barry Goldson, ‘The Circular Motions of Penal Politics and the Pervasive Irrationalities of Child Imprisonment’, Barry Goldson & John
Muncie (2015), op. cit., pp. 170-190.

138 Julian Roberts & Mike Hough (eds.), Changing Attitudes to Punishment: Public Opinion, Crime and Justice, London, Routledge, 2002;
Julian Roberts & Mike Hough, Understanding Public Attitudes to Criminal Justice, Maidenhead, Open University Press, 2005.

139 Barry Goldson, ‘Taking liberties: policy and the punitive turn’, in Harry Hendrick (ed.), Child Welfare and Social Policy, Bristol, Policy
Press, 2005, p. 259.
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and emotional development leads to a general openness to various societal influences
and creates vulnerabilities that differ from those experienced during adulthood. Families
and communities thus have a crucial responsibility in accompanying children through this
process and child justice systems should refrain from criminalisation.

a. Low Minimum Age of Criminal Responsibility

Age limits within criminal justice systems determine criminal responsibility, set minimum
ages for detention, define access to certain services, but also disciplinary sanctions children
may face.® Almost all countries have set a minimum age of criminal responsibility (MACR),
indicating the lowest age at which children can be charged with a criminal offence and
processed within the criminal justice system.™ In this regard, States maintain a wide range
of minimum ages.™?

The Global Study questionnaire has asked specifically for information on the MACR. Replies
received from the questionnaire have been complemented by official sources, including via
UN agencies. As a result, data show that while some countries still do not have a MACR, the
highest is legally set at 18 years. Although some countries set de jure the MACR at 18 years
of age, children below that age can be subjected to various protective and penal measures,
and can de facto be deprived of liberty. Both the worldwide average of 11.3 years and the
median of 12 years fall far below the minimum of 14 years recommended by the Committee
on the Rights of the Child in General Comment 24.1%

Most commonly, a single lower limit is set at which point a child may be charged and
prosecuted for any criminal offence. However, at least 39 States set different age limits
for different offences, usually allowing children to be held criminally responsible for more

140 Don Cipriani, Children’s rights and the minimum age of criminal responsibility: A global perspective, Ashgate, 2009.

141 For a web-based overview of minimum ages, see the CRIN project at https://archive.crin.org/en/home/ages.html (accessed 9 June
2019); as far as European Union Member States are concerned, see the overview and analysis in Fundamental Right Agency of the EU,
Children’s rights and justice - Minimum age requirements in the EU, Vienna 2018.

142 The minimum age of criminal responsibility across the 47 Member States of the Council of Europe ‘extends from 10 years (in
Switzerland and in three of the UK jurisdictions - England and Wales and Northern Ireland), to 18 years (in Belgium). The minimum
age of criminal responsibility stands at 14 years in most of the Member States, but 10 countries ‘responsibilise’ children below the
age of 14 years and 11 jurisdictions refrain from imposing such responsibility until children reach the age of 15 years or beyond’ (Barry
Goldson, ‘Reading the Present and Mapping the Future(s) of Juvenile Justice in Europe: Complexities and Challenges’, Barry Goldson,
(2019), op. cit., pp. 223-224).

143 See for example legislation of Latin American States: CRIN, Minimum Ages of Criminal Responsibility in the Americas, Available at
https://archive.crin.org/en/home/ages/Americas.html (accessed 22 September 2019). Moreover, the Infographic entitled ‘Minimum
Ages of Criminal Responsibility Worldwide’ depicts the de facto MACR.

144 Cf. CRC/C/GC/24, op. cit., para. 22.
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https://archive.crin.org/en/home/ages/Americas.html

serious offences at a lower age.™ Other definitions allow a degree of discretion with regard
to the legitimacy of a particular child to be prosecuted for a particular offence.™ A small
number of States unambiguously set no MACR™ while others define the limit in a way
that fundamentally undermines the function of setting an age.”® The MACR also has a
connection to the age at which children can be subject to deprivation of liberty, but
the relationship is not absolute.™ The final key age in the criminal justice system is the
age at which children may be treated as adults. All children under 18 are entitled to the
protections of a specialised child justice system.”™ At least 22 countries allow children to
be tried as adults under certain circumstances,™ whether generally for all children over
a particular age or as an exception for particularly serious offences.” Legal and policy
safeguards should be in place to prevent inaction by law enforcement against children
until they reach the age of majority for the purpose of being able to apply adult sanctions.

145 CRIN, Inhuman Sentencing: A global report on life imprisonment of children, 2016, p. 20, Available at https://archive.crin.org/sites/
default/files/life_imprisonment_children_global_0.pdf (accessed 4 November 2019). For a full breakdown of mini-mum ages and
legislation by country, see CRIN, Minimum ages of criminal responsibility around the world, n.d. Available at https://archive.crin.org/
en/home/ages.html (accessed 4 November 2019).

146 Countries within the Commonwealth, and those particularly influenced by the English law doctrine of doli incapax, commonly set a
lower age below which no child may be prosecuted. However, they set an age range beyond that in which a child may be prosecuted
if the court considers that they have the necessary capacity, see, for instance, on the situation in Sri Lanka (MACR at eight years, with
an age range up to 12 years), Elisabeth Bischofreiter, Children Deprived of their Liberty in Sri Lanka, Master thesis, University of Vienna,
2017, p. 18.

147 Most notably, several jurisdictions within the United States set no age below which a child may be prosecuted.

148 Poland formally set its MACR at 15 years old, but courts now have the power to impose measures on children of any age in response
to evidence of the ‘demoralisation of a child’. Since evidence of demoralisation includes criminal activity, the distinction created by
the minimum age of criminal responsibility is not clear (Convention on the Rights of the Child, Second periodic report of Poland to the
CRC-Committee, CRC/C/70/Add.12, 2002; Barbara Stando-Kaweka, ‘The Juvenile Justice System in Poland’, presented at the Conference
of the European Society of Criminology, Amsterdam, 25-28 August 2004; and Don Cipriani, Children’s Rights and the Minimum Age of
Criminal Responsibility: A Global Perspective, Ashgate, 2009, p. 212.

149 See ‘Havana Rules’, Rule 11(a), requiring determination by law of a minimum age for deprivation of liberty of children.

150 Switzerland, for example, sets its minimum age of criminal responsibility at 10, but does not allow sentences of detention for children
younger than 15 (cf. Loi fédérale régissant la condition pénale des mineurs, Article 25). For a wider discussion of this phenomenon
see: Barry Goldson, ‘Reading the Present and Mapping the Future(s) of Juvenile Justice in Europe: Complexities and Challenges, Barry
Goldson (2019), op. cit.

151 Cf. Article 40(3) CRC; see also: CRC/C/GC/24, op. cit., para. 34.
152 De la Vega et al., Cruel and Unusual: US sentencing practices in a global context, University of San Francisco Law School, 2012, p. 55.

153 See, for example India, Juvenile Justice (Care and Protection of Children) Act 2015, Sections 15 and 19(1). Children over the age of 16
may be tried and sentenced as adults for 'heinous offences’; see also, particularly about this trend in Europe, Frieder Diinkel, ‘Juvenile
Justice and Human Rights: European Perspectives’, Helmut Kury & Evelyn Shea (2016), op. cit., pp. 710-712.
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It is worrying to note that some countries have already lowered or are considering reform
to lower the MACR.™ While age limits may be clear in law, in the absence of universal birth
registration or, in the case of undocumented child migrants, the assessment of whether a
child falls above or below that limit may undermine the protection guaranteed to children.™
The inability to determine the age of a child may result in children being tried as adults or
facing adult sentences and may even lead to undermining the categorical prohibition on
the death penalty for children.™ Lack of birth registration and the consequences within the
justice system are also most likely to impact children who are already marginalised, whether
as a result of poor accessibility in rural areas and a low socio-economic or immigration
status. In cases in which the age of a child cannot be established, the CRC-Committee
recommends a comprehensive assessment of the child’s development conducted by
skilled paediatricians or other professionals. These assessments should be carried outin a
prompt, child-friendly, gender-sensitive and culturally appropriate manner, and guarantees
for independent legal review or appeal should be in place. States should refrain from
using medical methods based on, inter alia, bone and dental exam analysis, which may be
inaccurate, with wide margins of error and which can be traumatic and lead to unnecessary
legal processes. In the case of inconclusive evidence after this process, the subject of an
age assessment should be presumed to be a child.”™

b. Criminalisation instead of Protection

In several countries, children are commonly challenged by State authorities for truancy,
running away from home, underage drinking, curfew violations, 'disobedience’ and "unruly’
or 'disruptive’ behaviours.””® These ’status offences’ criminalise conduct of young people

154 Proposals to lower the age for adult jurisdiction and punishment have for example emerged in the Philippines in recent years. See for
example: UNICEF, ‘Lowering the age of criminal responsibility: UNICEF’, Press release, 18 January 2019, Available at https://www.unicef.
org/philippines/press-releases/lowering-age-criminal-responsibility-against-child-rights-unicef (accessed 2 September 2019), while
India enacted legislation introducing adult jurisdiction for 'heinous offences’ committed by children from the age of 16 in 2015 (Cf.
Juvenile Justice Care and Protection of Children Act 2015, Sections 15 & 19(1)).

155 United Nations High Commissioner for Human Rights, Birth registration and the right of everyone to recognition everywhere as a person
before the law, A/HRC/27/22, 17 June 2014, paras. 27-28.

156 Cf. UN Human Rights Committee, General comment No. 36 (2018) on article 6, para. 52: 'If there is no reliable and conclusive proof that
the person was not below the age of 18 at the time in which the crime was committed, he or she will have the right to the benefit of
the doubt and the death penalty cannot be imposed’. CRC-Committee, Concluding Observations on the fourth periodic report of Yemen,
CRC/C/YEM/CO/4, 25 February 2014; Concluding observations on the fifth periodic report of Pakistan, CRC/C/PAK/CO/5, 11 July 2016,
paras. 33-34 & 24-25.

157 Cf. CRC/C/GC/24, op. cit., para. 45; CRC-Committee, General Comment No. 23, para. 4.

158 Michael Garcia Bochenek, ‘The Global Overuse of Detention of Children’, Human Rights Watch, 2016; Marc Levin & Derek Cohen, Kids
Doing Time for What'’s Not a Crime: The Over-Incarceration of Status Offenders, Texas Public Policy Foundation, March 2014, Available
at http://www.modelsforchange.net/publications/521 (accessed 10 June 2019); Child Rights International Network, Discrimination and
disenfranchisement: A Global Report on Status Offences, 3rd ed., 2016, pp. 25-27.
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that otherwise would not be punished in the case of adults; they can be more effectively and
comprehensively addressed through child protection mechanisms.™ Children in contact
with the justice system come disproportionately from the poorest and most marginalised
groups of society. Belonging to a minority group and/or a marginalised community increases
the risk of being criminalised.”® As addressed at the beginning of this chapter, the increase
in the arrest and detention of children is best explained by reference to the decisions of
policy-makers rather than by an actual increase in the volume and/or gravity of offending.

Children living or working on the street are among the most vulnerable. In some countries
where they are perceived as a threat, such children are specifically targeted, victimised
by the police and exposed to the risk of detention.™ Research conducted specifically for
the purpose of the Global Study has highlighted the stigmatisation of children in street
situations both by communities and police. They are vulnerable to abuse in the street and
more likely to come into contact with the justice system because of the discrimination
based on their street status.'” As a common phenomenon, street-connected children are
often subjected to extra-judicial punishment, arrest and detention for the same street-
status and interventions based on the assumption of guilt. They are often treated as
criminals by law enforcement officials and addressed with dehumanising and stereotyped
language. They are not only treated as a threat to public order, but their survival strategies
are often criminalised: use of public spaces for sleeping and/or for playing, the search for
food and working on the streets.'® Other reasons for deprivation of liberty can be routine
round-ups, removal from the streets for construction or cleaning purposes, to prepare the

159 In China, for example, ‘status offences’ are a ‘police matter [... ] usually defined as “public security administration law violations™;
Weijian Gao, ‘The Development and Prospect of Juvenile Justice in the People’s Republic of China’, Franklin E. Zimring, Maximo Langer
& David Tanenhaus (eds.), Juvenile Justice in Global Perspective, New York, New York University Press, 2015, p. 131.

160 See: Chris Cunneen, Barry Goldson & Sophie Russell, ‘Juvenile Justice, Young People and Human Rights in Australia’, Current Issues in
Criminal Justice, Vol. 28(2), 2016, pp. 173-189; Chris Cunneen et al. (2018), op. cit., pp. 405-430;

161 Cf. A/HRC/21/25, op. cit., p.15; The African Child Policy Forum & Defence for Children, Spotlighting the Invisible: Justice for children
in Africa, 2018; Cf. CRIN (2016), op. cit., pp. 6-14. For discussion of the treatment of ‘street children’ in Egypt see, Nisrine Abiad & Zia
Mansoor Farkhanda, Criminal law and the rights of the child in Muslim states: A comparative and analytical perspective, London, British
Institute of International Law and Comparative Law, 2010.

162 The CRC-Committee refers to examples of direct discrimination, such as 'disproportionate policy approaches to “tackle homelessness”
that apply repressive efforts to prevent begging, loitering, vagrancy, running away or survival behaviours, for example, the
criminalization of status offences, street sweeps or “round-ups”, and targeted violence, harassment and extortion by police’, CRC-
Committee, General Comment 21(2017) on children in street situations, para. 26.

163 CRC-Committee, General Comment 21 (2017), para. 32: ‘States have an obligation to respect the dignity of children in street situations
and their right to life, survival and development by refraining from State-led violence and by decriminalizing survival behaviours and
status offences.



city for celebrities’ arrivals and for major sports events,’® or simply driven by suspicion.’®
Street children are at risk of being exploited for prostitution as a means of survival. In some
countries they are arrested and detained for such activities.™ In some cases, girls who have
not yet reached the minimum age of sexual consent, are charged and put in detention,
despite being themselves victims of sexual exploitation.™

In certain countries, children can be charged for consensual sexual relationships, with the
absence of close-in-age exemption resulting in an over-criminalisation of sexual behaviour/
experimentation in adolescents.™® This criminalisation results in a crucial paradox typical
of child offending and justice: the same young person who is deemed not fully mature
when engaging in a consensual teenage sexual relationship is nevertheless considered
fully responsible to be charged for an offence.™ Depending on applicable age limits, this
can result in cases, where a boy below the age of 18, who had consensual sexual intercourse
with a girl close to or the same age as him, is charged under criminal law, while the girl
is treated as a victim.” In other circumstances, girls are charged and detained due to so
called ‘improper contact’ with a man, often referred to as seclusion or mingling.”

164 See, for instance, Amnesty International, Violence has no place in these games! Risk of human rights violations at the Rio 2016 Olympic
Games, 2016.

165 Consortium for Street Children, Streetinvest et al., Submission to the UN Global Study on Children Deprived of Liberty, September 2018, p.
6; In the Philippines, despite vagrancy being decriminalised in 2012, a directive issued in 2018 - the 'Oplan Tambay’ - claims that people,
including children, found loitering are arrested even if not committing any crime. Consequently, children violating curfew ordinances
have been the largest group of arrested children. In the city of Manila the largest number of children have been arbitrarily removed
from public spaces. See Statement against arbitrary arrest of minors under ‘Oplan Tambay’; Martin Perry, 'Thousands of Philippine poor
nabbed in Duterte's latest war, Reuters, 24 July 2018, Available at https://www.reuters.com/article/us-philippines-crime/thousands-of-
philippine-poor-nabbed-in-dutertes-latest-war-on-loitering-idUSKBNTKEOMT (accessed &4 August 2019).

166 Geert Cappelaere, Children deprived of liberty: rights and realities, Editions Jeunesse et droit, May 2005, p. 37; CRIN, Discrimination and
disenfranchisement (2016), op. cit., p. 9; CRC, Concluding observations on the second periodic report of Bangladesh, CRC/C/Add.221,
October 2003, para. 7; In the US ‘anti-prostitution laws’, have led to around 1,000 children and adolescents arrested every day in 2015,
64% of whom being African Americans , even when they are forced into prostitution and could be considered victims of human trafficking
for the purpose of sexual exploitation. See Inter-American Commission on Human Rights, Violence, Children and Organized Crime, 11
November 2005, p. 100, Available at http://www.oas.org/en/iachr/reports/pdfs/violencechildren2016.pdf (accessed 5 August 2019).

167 Ibid.; Erika Eichelberger, ‘Why are police still arresting children for “prostitution™, Splinter News, 22 June 2016, https://splinternews.
com/why-are-police-still-arresting-children-for-prostituti-1793857701 (accessed 4 August 2019).

168 Kate Warner, ‘Setting the Boundaries of Child Sexual Assault: Consent and Mistake as to Age Defences’, Melbourne University Law Review
1010, Vol. 36(3), 2013; Human Rights Watch, ‘Raised on the Registry’: The Irreparable Harm of Placing Children on Sex Offender Registries
in the US, May 2013. E.g. A 17-year-old boy was deprived of his liberty for having consensual sex with his 15-year-old girlfriend; Jyoti
Belur & Brijesh Bahadur Singh, ‘Child sexual abuse and the law in India: a commentary’, Crime Science, Springer, 2015. Legal reform for
decriminalisation following a South African Constitutional Court case, Teddy Bear Clinic for Abused Children and another v Minister of
Justice and Constitutional Development, ZACC 35, 2013; and Godfrey Dalitso Kangaude & Ann Skelton, ‘(De)Criminalizing Adolescent Sex:
A Rights-Based Assessment of Age of Consent Laws in Eastern and Southern Africa’, Sage Journals, Vol. 8(4), 2018.

169 Cf. Don Cipriani (2009), op. cit.; Barry Goldson, ‘Unsafe, Unjust and Harmful to Wider Society’: Grounds for Raising the Minimum Age of
Criminal Responsibility in England and Wales', Youth Justice, Vol. 13(2), 2013, pp. 111-130.

170 Silvia Randazzo, Human Rights and deprivation of liberty in Kenya, 2016, Available at https://www.oijj.org/sites/default/files/human_
rights_and_deprivation_of_liberty_in_kenya-report.pdf (accessed 2019).

171 Human Rights Watch, Adults Before Their Time Children in Saudi Arabia’s Criminal Justice System, March 2008, pp. 33-34 (Human Rights

Watch interview with Dr. Zuhair Fahed al-Harthi, former prosecutor and current Human Rights Commission board member, and Dr. Eisa
AbdulAzize al-Shamekh, Human Rights Commission board member, Riyadh, 9 March 2008).
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Girls are also exposed to the risk of being charged with an offence and detained when
seeking or having abortions - even where the pregnancy was a result of rape. In some
countries, including Nicaragua,” EL Salvador,” Philippines” and Malta™ seeking or having
an abortion is criminalised with no exceptions, potentially leading to the deprivation
of liberty of girls. In others (including Brazil,"”® Chile,”” Bolivia,”® Burkina Faso™ and
Indonesia'), although abortion is not criminalised when there is a danger to a woman's
physical or mental health or when the pregnancy is as a result of rape, girls can still be
deprived of their liberty if they seek or have an abortion and it does not fall under these
exceptions or within the specified legal timeframe.

The criminalisation of homosexuality persists in 70 countries worldwide - some via
legislation and others on the basis of Sharia law.”™ These laws are discriminatory in
themselves and further exacerbate the discrimination experienced by this minority group
of children, often leading to homelessness and life in the streets, harassment by the police,
and sexual exploitation activating a vicious circle that puts them at higher risk of entering
into contact with the criminal justice system and ending up in detention.

Other behaviours related to cultures and traditions are also criminalised in some parts of
the world - a practice that jeopardises the wellbeing of children and puts them at a high
risk of detention. In some countries, ‘witchcraft’ is recognised as a crime and vulnerable
people, including children, are the most exposed to these kinds of allegations.” The

172 Penal Code, Law No. 641 of 16 November 2007, Chapter 11, 2007, Articles 143-145.

173 Penal Code, Legislative Decree 1030 of 26 April 1997, Chapter 11, 1997, Articles 133-137.

174 Revised Penal Code of the Philippines, Act. No. 3815 of 8 December 1930, Articles 256-259.

175 Criminal Code of Malta, Chapter 9 of the Laws of Malta, Articles 241-244A.

176 Penal Code, Decree-Law Number 2.848, Special Part, Title I, Chapter I, 1940, Articles 124-128.

177 Penal Code, Second Book, Title VII, 1874, Articles 342-345 and Law 21030 Regulating the Voluntary Interruption of Pregnancy on Three
Grounds, Article 1.

178 Penal Code, Title VIII, Chapter Il, 1972, Articles 263-269.

179 Penal Code, Law No. 043/96/ADP, Chapter Il, Section 3, 13 November 1996, Articles 383-390 and Law No. 049-2005/Year Concerning
Reproductive Health, Jo No. 06, Chapter IIl, 9 February 2006, Article 21.

180 Cf. 36/2009 Health Law, Article 75 (1), (2), Article 76 (a).

181 Lucas Ramon Mendos, ‘State-Sponsored Homophobia 2019 International Lesbian, Gay, Bisexual, Trans and Intersex Association,

Geneva, March 2019; Amnesty International, Making Love a Crime: Criminalisation of Same-Sex Conduct in Sub-Saharan Africa, 2013,
Available at https://www.amnesty.org/download/Documents/8000/afr010012013en.pdf (accessed 9 June 2019);

182 For instance, Mauritania in its periodic report submitted to the CRC-Committee, reported 15 criminal cases in which a child was accused
for ‘witchcraft and charlatanism’. See: CRC-Committee, Report submitted by Mauritania in 2017, CRC/C/MRT/3-5, para. 22; African Child
Policy Forum & Defence for Children International, Spotlighting the Invisible: Justice for children in Africa, 2018, Available at https://
defenceforchildren.org/wp-content/uploads/2018/05/Spotlighting-the-Invisible-Justice-for-children-in-Africa-Final.pdf, (accessed 9
June 2019); Children accused of witchcraft or spirit-possession is a phenomenon exploited by revivalist, charismatic or Pentecostal
churches on the African continent. See Aleksandra Cimpric, Children Accused of Witchcraft. An Anthropological study of contemporary
practices in Africa, UNICEF, 2010, p. 1-3, Available at https://www.unicef.org/wcaro/wcaro_children-accused-of-witchcraft-in-Africa.pdf
(accessed 9 Junde 2019).
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children concerned are usually already in situations of vulnerability, including children
with disabilities, children whose births were considered unusual (e.g. twins), children with
albinism, orphans, children whose families suffered economic or other crises after their
birth, children living in foster homes, children who are gifted, left-handed, or exhibiting
challenging behaviour.™ It is challenging to acquire reliable data on the scope of the
problem, as cases of witchcraft are typically tried unofficially in family courts. Moreover,
accusations often lead to detention and questioning by the police, while inquiries can last
for months or years.”®

Many children in detention worldwide are charged or sentenced for offences related to
drug use. Children may be deprived of their liberty ostensibly for the sake of their own
‘treatment’ or care, for example, when they are assessed to need support for drug or alcohol
misuse and community-based programmes are lacking.™® On the other hand, research
shows that ‘adolescence’ per se seems to be a profiling factor, whereby such children are
more vulnerable than adults to arrest for certain behaviour, due to laws that allow police
to arrest children either for being out in public at certain times or when they are using
legal drugs, or to be harsher with highly targeted minority groups as a result of security
raids.”®® Even in States where drugs have been liberalised, the consequences for under-
18s may remain severe, or at least under-researched. Drug trade and trafficking are also
a significant source of violence, especially in urban areas. Researchers and policy makers
increasingly recognise that violence associated with this illicit market is largely driven by
the law enforcement activities intended to disrupt it The adolescent population is often
targeted by police raids which form part of public safety programmes, often in the context
of a country’s drug policies. The general perception is in fact that young people are more

183 Council on Violence against Children, Violating Children’s Rights: Harmful practices based on tradition, culture, religion or superstition,
2012, p. 39.

184 Cf. Cimpric, op. cit., p. 39.

185 Human Rights Watch, ‘Torture in the Name of Treatment’: Human Rights Abuses in Vietnam, China, Cambodia, and Lao PDR, July 2012.

186 About 40% of stop-and-searches on under-18s in London, UK, are justified on suspicion of drugs offences, even though many police
decisions to detain fail to meet the ‘reasonable suspicion’ threshold. See S. Flacks, ‘The Stop and Search of Minors: A Vital Police Tool?',
Criminology and Criminal Justice, 2017; In Paraguay consumption of crack is not considered a crime, but it is responsible for a high

number of teenagers held in the child justice system (85% in 2014). See: Defence for Children International & Regional Juvenile Justice
Observatory, Monitoring Report on Juvenile Justice Systems in Latin America, 2014, p. 1 & 18.

187 UN Special Representative of the Secretary-General on Violence Against Children, Protecting children affected by armed violence in the
community, 2016, p.12.
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susceptible to violence and crime, and thus more likely to be subjected to police raid arrest,
prosecution and imprisonment.'®

Generally, policies targeting organised crime strongly affect children recruited by criminal
gangs and therefore perceived by the police and the community as a threat.™ For instance,
children may be recruited by organised crime groups involved in drug trafficking, considered
one of the ‘worst forms of child labour’*® and typically used for ‘low level’ functions. These
include monitoring, transport, sale, theft (where exposure to violence is particularly high
due to clashes over territory), the protection of merchandise, or punishment if they fail."
When children are coerced to join organised crime groups™ and forced into exploitation,
including by committing criminal offences (e.g. petty crimes, begging, or prostitution), they
should be considered as victims of the crime of trafficking in human beings."” In such
situations, the ‘principle of non-punishment’ of persons for crimes committed while being
compelled to do so due to the trafficking context™ may pose particular challenges to
identify those children as actual victims of a crime, not as perpetrators.’

188 Defence for Children International & Regional Juvenile Justice Observatory, Monitoring Report on Juvenile Justice Systems in Latin
America, 2014, p. 16 & 18; A particularly significant example comes from the Philippines, where the ‘war on drugs’ has claimed an
estimated 12,000 lives of primarily poor urban dwellers, including children. Reportedly 56 children (dismissed as ‘collateral damage’
by the Government) have been killed by the police since the start of the ‘drug war’ - mostly while in company of an adult apparent
target of the shooting. See: Human Rights Watch, World Report 2018, pp. 428-432; Karen McVeigh, ‘Police have killed dozens of children
in the Philippines war on drugs, Amnesty says, The Guardian, &4 December 2017, Available at https://www.theguardian.com/global-
development/2017/dec/04/police-have-killed-dozens-of-children-in-philippines-war-on-drugs-amnesty-says (accessed 9 June 2019).
In August 2018, the Government in the Philippines enforced mandatory drug testing in high schools and colleges - thereby allowing
the police to extend its power and anti-drug operations to schools See: Human Rights Watch, World Report 2018, pp. 428-432; see also:
Phelim Kine, ‘Philippines School Kids may face mandatory drug tests', Human Rights Watch, 22 June 2018, Available at https://www.hrw.
org/news/2018/06/22/philippine-school-kids-may-face-mandatory-drug-tests (accessed 9 June 2019).

189 On ‘gangsterism’ and community violence, lack of social and child protection in relation to detention, see: Reina-Marie Loader, Children
in Conflict with the Law in South Africa: Investigating Ubuntu as a Viable Pathway towards Systemic Change, Master Thesis, University of
Vienna, 2018. In relation to girls, global estimates suggest there are between 66,000 and 132,000 female gang members worldwide. See
Small Arms Survey, The Other Half: Girls in Gangs, 2010, Available at http://www.smallarmssurvey.org/?id=286 (accessed 10 June 2019).

190 International Labour Organisation, ILO Worst Forms of Child Labour Convention, No. 182, 17 June 1999, Article 3(c): ‘the use, procuring or
offering of a child for illicit activities, in particular for the production and trafficking of drugs as defined in the relevant international
treaties’.

191 UN Special Representative of the Secretary-General on Violence Against Children, Protecting children affected by armed violence in the
community, 2016, p. 19.

192 Ibid.

193 Art 3 of the Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and Children (‘Palermo Protocol’), 2000,
supplementing the United Nations Convention against Transnational Organized Crime; cf. UNODC, Global Report on Trafficking in
Persons, 2018; see also Article 2 of the EU Directive preventing and combating trafficking in human beings and protecting its victims,
2011, which explicitly refers to ‘the exploitation of criminal activities’ as one of the exploitative purposes of human trafficking. In
relation to child victims of trafficking, cf. Helmut Sax, ‘Child trafficking - a call for rights-based integrated approaches’, Piotrowicz/
Rijken/Uhl (eds.), Routledge Handbook of Human Trafficking, 2017, pp. 251-261.

194 Art 26 of the CoE Convention on Action against Trafficking in Human Beings, 2005; Art 8 of the EU anti-trafficking Directive, 2011.

195 For an assessment of challenges to prevent child trafficking and to identify and protect child victims in the European region, cf.
the reports by the Council of Europe’s anti-trafficking expert body (GRETA): CoE/GRETA, 6th General Report on GRETA’s activities,
Strasbourg, 2017, Available at https://www.coe.int/en/web/anti-human-trafficking/general-reports (accessed 9 June 2019).
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Children living in areas known for gang activities may become stigmatised because of their
environment and perceived as criminals, with the consequent higher risk of being arrested
and detained, as well as limited access to rehabilitation and reintegration programmes.
They can sometimes be criminalised for their outer appearance by laws designed to curb
gang activity, particularly in Latin America, where adolescents are arrested or detained on
unfounded allegations based on the way they dress, or the fact that they have a tattoo or
another marking.”® This has been the case in El Salvador'” and Honduras,® for instance.
The proliferation and availability of small arms and guns is another crucial risk factor across
the globe, fuelling illicit trades, facilitating the recruitment of young people into organised
crime groups, and more generally putting children and adolescents in risk situations such
as peer fights and quarrels.”

c. Criminalisation of Minorities

Minorities are disproportionately affected by patterns of criminalisation described above.
Such phenomena may appear at all stages of the criminal justice process - from arrest
to bail determinations to sentencing and parole decisions.?®® This can be attributed to
various forms of discrimination, ranging from treatment by individual police officers to
broader social exclusion factors, such as poverty, socio-economic marginalisation, domestic
violence, gang violence and barriers to education, among others.?’

196 CRIN, Discrimination and disenfranchisement: A Global Report on Status Offences, 2009, p. 37, Available at https://archive.crin.org/
sites/default/files/crin_status_offences_global_report_0.pdf (accessed 10 June 2019).

197 CRC-Committee, UN Committee on the Rights of the Child: Concluding observations: El Salvador, CRC/C/15/Add.232, 30 June 2004, paras.
67 & 68.

198 Honduran Penal Code, Article 332. Amended January 2005.

199 Research conducted in the US also shows that children who are repeatedly exposed to or victims/witnesses of gun violence are
more likely to experience negative psychological effects, including anger, desensitisation to violence, post-traumatic stress, lower
educational and career aspirations, risk sexual behaviours, substance abuse and an increase in aggressive behaviour. See: UN Special
Representative of the Secretary-General on Violence Against Children, Protecting children affected by armed violence in the community,
2016, p.15

200Barry Goldson & Ruth Chigwada-Bailey, {(What) Justice for Black Children and Young People?’, Barry Goldson (ed.), Youth Justice:
Contemporary Policy and Practice, Aldershot, Ashgate, 1999, pp. 51-74; Annette Lareau, Unequal childhoods: class, race, and family
life, University of California Press, 2011; Colin Webster, ‘Race, Youth Crime and Youth Justice’, Barry Goldson & John Muncie (2015), op.
cit.; Chris Cunneen, Barry Goldson & Sophie Russell, ‘Juvenile Justice, Young People and Human Rights in Australia’, Current Issues in
Criminal Justice, Vol. 28(2), 2016, pp. 173-189; Chris Cunneen et al. (2018), op. cit., pp. 405-430; Colin Webster, ‘Race, Ethnicity, Social Class
and Juvenile Justice in Europe’, Barry Goldson (2019), op. cit.

201 Cf. Bochenek (2016), op. cit., p. 5; Cf. A/HRC/21/25, op. cit., p. 18.
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Across the world children from racial and ethnic minorities face discrimination within the
justice system and are overrepresented in detention. For instance, in the US*? it has been
reported that in 2011, 71% of all child detainees were children of colour, despite accounting
for only 43% of the total US youth population.?® In 2015, minority youth accounted for 69% of
children in residential placement in the USA, while black people made up the largest share of
children in placements (42% black, 31%white, 22% Hispanic, 5% youth of two or more races).
The current trend of a decreasing use of youth prisons and the consequent reduction of the
incarceration rate of children has not reduced racial disparities.?®* In the cases of Canada and
Australia, historical patterns of discrimination against minorities — particularly represented by
indigenous people - have been documented, impacting also on their right to personal liberty.
In Canada, Black Canadians and indigenous young people are chronically over-represented
at all levels of State intervention (child protection services, police, child justice, detention).2>
Despite a general decline in crime in the last decades, the prison population has also seen an
increase in indigenous people, migrants and other minorities, including children and youth.
This is regarded as a symptom of marginalisation and the result of a combination of socio-
economic and individual vulnerabilities. A general socio-economic dysfunctional condition

202 African Americans and Latinos are disproportionately targeted by punitive policies. They are the main victims of the so-called ‘school-
to-prison pipeline’: this expression describes a phenomenon where zero tolerance policies in schools were introduced in the US during
1990s; Cf. Christopher Boccanfuso & Megan Kuhfield, Multiple Responses, Promising Results: Evidence-Based Nonpunitive Alternatives
to Zero Tolerance, Washington, DC, Child Trends, 2011; In 2011-2012, 92,000 students were arrested for in-school offenses and over 70%
of these students were African Americans or Latinos; see also: Advancement Project at https://advancementproject.org/resources/
breaking-the-school-to-prison-pipeline/ (accessed 4 November 2019); Daniel ). Losen & Amir Whitaker, The Centre for Civil Rights
Remedies, University of California, Race, Discipline, and Safety at U.S. Public Schools, 2018, Available at https://www.aclu.org/sites/
default/files/field_document/final_11-million-days_ucla_aclu.pdf (accessed 4 August 2019); Civil Rights Data Collection, ‘Discipline of
Students without Disabilities: Expulsion under Zero Tolerance Policies’, U.S. Department of Education Office for Civil Rights, 2009,
Available at https://ocrdata.ed.gov/Page?t=s&eid=251347&syk=5&pid=440 (accessed 18 July 2019); U.S. Department of Education
Office for Civil Rights, Civil Rights Data Collection Data Snapshot: School Discipline, Issue Brief No. 1, March 2014, Available at https://
ocrdata.ed.gov/Downloads/CRDC-School-Discipline-Snapshot.pdf (accessed 5 August 2019); Children and youths from these minority
groups receive harsher treatment than white child offenders when facing identical charges. Compared to their white counterparts,
African American children are more likely to be formally charged (and less likely to have their cases dismissed or to be diverted
from court). They are more likely to be detained pending trial and are often placed in a residential facility. They are also less likely to
receive a probation sentence. See: Richard Mendel, No Place For Kids: The Case for Reducing Juvenile Incarceration, The Annie E. Casey
Foundation, Baltimore, Maryland, 2011, p. 23; The National Association of Social Workers, in a Social Brief released in 2018, ‘The Color of
Juvenile Transfer: Policy & Practice Recommendations’, states that while black youth represent 14% of the total youth population, they
also represent 47.3% of those youths who are transferred to adult courts by child court judges, Available at http://cfyj.org/images/pdf/
Social_Justice_Brief_Youth_Transfers.Revised_copy_09-18-2018.pdf (accessed 18 July 2019). See Ibid. based on Juvenile Justice Statistics:
1985-2015, Washington DC, Office of Juvenile Justice and Delinquency Prevention, 2018.

203 See Annie E. Casey Foundation, Juvenile Detention Alternatives Initiative: Progress Report 2014, p. 19; Texas Public Policy Foundation,
Kids Doing Time for What's Not a Crime: The Over-Incarceration of Status Offenders, March 2014.

204 See W. Haywood Burns Institute, Stemming the Rising Tide. Racial & Ethnic Disparities in Youth Incarceration & Strategies for Change,
Oakland, CA, 2016, p. 1. At the same time, minority youths were detained longer than white youths - see: Eileen M. Garry, Juvenile Justice
Statistics. National Report Series Bulletin, US Department of Justice’s Office of Juvenile Justice & Delinquency Prevention, January 2018,
p. 12-15.

205 Emerson Douyon, Ethnocultural Minorities and the Canadian Correctional System, Correctional Service Canada, 2016, p. 17-18; Akwasi
Owusu-Bempabh, ‘Race, Crime and Criminal Justice in Canada’, The Oxford Handbook of Ethnicity, Crime, and Immigration, 2014, pp. 5-7;
André Normandeau & Emerson Douyon, Justice et communauteés culturelles?, Méridien Laval, 1995; Camille Messier, Rapport sur les
centres de la protection de la jeunesse, CDPDJ Montréal, 1980.


https://advancementproject.org/resources/breaking-the-school-to-prison-pipeline/
https://advancementproject.org/resources/breaking-the-school-to-prison-pipeline/
https://www.aclu.org/issues/juvenile-justice/school-prison-pipeline/race-discipline-and-safety-us-public-schools
https://www.aclu.org/sites/default/files/field_document/final_11-million-days_ucla_aclu.pdf
https://www.aclu.org/sites/default/files/field_document/final_11-million-days_ucla_aclu.pdf
https://ocrdata.ed.gov/Page?t=s&eid=251347&syk=5&pid=440
https://ocrdata.ed.gov/Downloads/CRDC-School-Discipline-Snapshot.pdf
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http://cfyj.org/images/pdf/Social_Justice_Brief_Youth_Transfers.Revised_copy_09-18-2018.pdf
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fuels harsh reaction of the criminal justice system that works instead on reinforcing the
vulnerabilities of indigenous young people, exposing them to a retributive justice system and
to detention, consequently depriving them of alternatives.?®® In Australia’s Northern Territory,
only 25.5% of the population are of indigenous origin and yet 94% of children and young
people in prisons were Indigenous in 2015-2016.2” Despite the vastly disproportionate rate
of boys detained in the justice system, there has been an increase of girls in detention since
2006, with an average of four to five girls entering detention every night. All of these girls were
indigenous.?®® In general, the over-representation in the justice system of young indigenous
people increased over the last years. Between 2012 and 2017, indigenous people were 15
times more likely to end up under supervision than their non-indigenous peers® In certain
States across Europe, the regulation of urbanisation and poverty is being moved away from
social welfare structures to the criminal justice sphere.?” This shift appears to affect minority
ethnic groups (e.g. Roma and immigrant groups) disproportionately and can ultimately lead
to deprivation of liberty.

d. Harsh Sentencing

Regardless of whether a distinct child justice system has been established, children
continue to be sentenced to harsh penalties in many countries. Most countries establish
rules to reduce the maximum sentences that may be applied to children, commonly by
requiring reductions of the corresponding adult sentence, such as half the sentence under
the Criminal Code, or setting explicit caps on detention sentences for children. In some
jurisdictions, however, there are exceptions to these general rules allowing children to
receive the same sentences as adults, usually for serious offences.? The replies to the

206 Cf. Emerson Douyon (2016) op. cit.; Correctional Investigator, The 40th Annual Report of the Office of the Correctional Investigator,
Ottawa, November 26, 2013.

207 Michael Cain, Juveniles in Detention: Issues of Over-Representation, Department of Juvenile Justice, 1995, pp. 8, 12 & 26; see also: Chris
Cunneen et al. (2016), op. cit., pp. 173-189.

208 Report of the Royal Commission into the Protection and Detention of Children in the Northern Territory (2016), op. cit., p. 49. See
the statement of Joe Yick (14 October 2016, tendered 9 December 2016), pp. 48 & 55: out of a total 254 distinct youths admitted into
Northern Territory youth detention in 2015-2016, 241 were Aboriginal (male and female).

209 Australian Government, Australian Institute of Health and Welfare, Youth justice in Australia 2016-17, 25 May 2018, Available at https://
www.aihw.gov.au/reports/youth-justice/youth-justice-in-australia-2016-17/contents/table-of-contents (accessed 10 June 2019);
Government of South Australia, Department for Communities and Social Inclusion, Youth Justice Strategic Policy Paper, August 2015,
p. 5; Gartb Luke & Chris Cunneen, Aboriginal juveniles and the juvenile justice system in New South Wales, Criminology Research
Council,1993.

210 Loic Wacquant, Prisons of Poverty, Minneapolis, University of Minnesota Press, 2009; see also: Barry Goldson & John Muncie, ‘Towards
a global “child friendly” juvenile justice?’, International Journal of Law, Crime and Justice, Vol. 40, 2012, pp. 47-64.

211 Nessa Lynch, ‘Human Rights for “Hard Cases”: Alternatives to Imprisonment for Serious Offending by Children and Youth'’, Elizabeth
Stanley (ed.), Human Rights andincarceration, Palgrave Studies in Prisons and Penology, 2018, pp. 153-179; Nessa Lynch, ‘Towards a
Principled Legal Response to Children Who Kill, Youth Justice, Vol 18(3), 2018, pp. 211-229.
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Study questionnaire did not reveal particular trends across regions for upper limits of
detention sentences for children. However, other research explains that trends might relate
to legal tradition and culture: A large majority of countries that have life imprisonment for
children (around two-thirds) are within the Commonwealth and come from the English legal
tradition, while countries with a Spanish or Portuguese legal history commonly tend to set
explicit limits on maximum sentences and prohibit any kind of ‘perpetual imprisonment’.
Most post-Soviet States, in Eastern Europe and Central Asia, on the other hand, have
coalesced around a 10-15 year maximum fixed term sentence for children.?”? Beyond these
trends, the length of sentences largely varies between countries and sometimes within the
same country — mainly depending on the child’'s age and the seriousness of the crime.

In the 110 countries/territories for which data could be obtained and that do not have
life imprisonment for children?®, the maximum sentence for children ranges from 3 to 50
years. The average maximum sentence is 13.3 years. The median average maximum in turn
lies at 12 years. The Asian region stands out with a range from minimum of 10 years and a
maximum 50 years. The average sentence in this specific region therefore falls at 17.9 years,
with a median average of 15 years.

Reflecting on the clear prohibition of life imprisonment without the possibility of parole or
release in international law, such sentences have been abolished in a majority of countries,
although life sentences remain legal in 67 States, specifically in Africa, Asia, the Caribbean
and Oceania, covering a range of practices (see graphic below).” It is not known how many
children are currently detained under life sentences globally.

Fixed term sentences that are so long that they preclude the possibility of release are also
a form of life sentence imposed on children. This eventuality is a particular risk when a
child is sentenced for multiple offences and the sentences are to be served consecutively.
The risk of establishing this form of de facto life sentences for children is avoided in
jurisdictions that set clear limits on maximum detention sentences that also cover
consecutive sentencing of children.

212 CRIN, Inhuman Sentencing: A global report on life imprisonment of children, 2016, p. 7. Report and individual country data, Available at
https://archive.crin.org/en/library/publications/inhuman-sentencing-life-imprisonment-children-around-world.html.

213 For life imprisonment and death penalty data, see graph below.

214 This includes, for instance, the requirement of a person to serve a minimum period in detention before being eligible for release -

subject to conditions and recall to detention if those conditions are breached. The sentence remains in place indefinitely and children
may again be detained under this sentence for life without any further conviction.
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Although capital punishment is strictly forbidden under international law, according to
the data collected it still persists in 12 countries.?™ From 1990 to March 2018, at least 129
people have been executed across nine countries for offences allegedly committed while
they were children?® and four countries are known to have carried out executions of child
offenders during the last 10 years.?” The global scale of children on death row remains
difficult to estimate, the problems of age determination and secrecy militate against
complete statistics, but estimates indicate that as many as 1,000 people may be on death
row for offences allegedly committed as children.2®

4.3 Lack of a Functional Child Protection System

A root cause for deprivation of liberty of children is the lack of a holistic approach where
law enforcement, judiciary, local authorities, health, education and social services, child
protection agencies and others would be expected to function together to create and
maintain a protective and enabling environment for children and ensure support for their
families. The lack of or inefficient coordination and cooperation between responsible
institutions and actors result in duplication of efforts and conflicting goals as well as
additional costs. This in turn undermines the effective overall functioning of the child
justice process.?® Moreover, effective screening and assessment, case assignment, case flow
management and interagency collaboration are essential to minimise the harm to children
in the justice system.?° The intervention of different professionals could potentially be
counterproductive if not properly coordinated and structured. It can notably lead to
competing priorities, risks of roles’ overlapping, concerns about the boundaries of roles
as well as issues with confidentiality and information-sharing. All these difficulties are

215 CRIN, The Death Penalty: Inhuman sentencing of children, n.d. Available at https://archive.crin.org/en/home/campaigns/inhuman-
sentencing/problem/death-penalty.html (accessed 4 November 2019); the 2016 Report of the UN Secretary-General on the Question of
the death penalty, UN Doc. A/HRC/33/20 (12 July 2016), at para. 50, cites even 15 States.

216 Amnesty International, Executions of Juveniles Since 1990 as of March 2018, Available at https://www.amnesty.org/download/
Documents/ACT5038322016ENGLISH.pdf (accessed 10 June 2019); see also, Barry Goldson & Ursula Kilkelly (2013), op. cit., pp. 345-371.

217 Islamic Republic of Iran, Pakistan, Saudi Arabia, Yemen.

218 International NGO Council on Violence Against Children, 10 Years On: Global progress and delay in ending violence against children -
the rhetoric and the reality, 2016, p. 11.

219 A solution used in several jurisdictions in the US is a specialised child unit for children in different systems, which can include social
workers, police and probation officers working together on cases. See: National Center for Juvenile Justice, When Systems Collide:
Improving Court Practices and Programs in Dual Jurisdiction Cases, 2004; At European level, see: Fundamental Rights Agency of the
European Union, Child-friendly Justice - perspective and experiences of children and professional, 2017; see also: Save The Children, A
‘Rough Guide’ to Child Protection Systems, 2011.

220 Judge Michael Nash & Shay Bilchik, ‘Child Welfare and Juvenile Justice - Two Sides of the Same Coin, Part 11!, Juvenile and Family Justice
Today, Winter 2009, p. 23.
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https://www.amnesty.org/download/Documents/ACT5038322016ENGLISH.pdf
https://www.amnesty.org/download/Documents/ACT5038322016ENGLISH.pdf

detrimental for the children involved.?' Lack of cooperation can also result in situations
where both the children and the responsible professionals are insufficiently informed
throughout the judicial proceedings?? This particularly occurs when children find
themselves falling under both child protection and justice systems. This is often the case
for children who are arrested and detained, but are also in foster care. Research in England
and Wales notably shows that children living in children’s homes are being criminalised at
higher rates than other groups of children, because staff are prone to contact the police
for minor incidents that would not trigger this response in the family home?* Lack of
effective cooperation between different services may also prevent children in detention
from having access to the relevant legal, psychological and other appropriate assistance,
and to effective complaint mechanisms.?* In the context of an integrated system, the child
justice component is in fact also required to go beyond its ‘justice’ mandate to address
other child protection issues to which it is not always best suited.?

Without a functioning holistic and integrated child protection system, children more readily
end up in pre-trial detention — either in situations where they await pre-adjudication or a
court date. They often also find themselves detained when waiting to be placed in another
facility or a community-based programme.??¢ This, it should be noted, has a significant ‘knock-
on’ effect on family relations, while also straining the child’'s entire support network.? The
responsibility for children in conflict with the law is often exclusively left to the criminal
and child justice systems - thus functioning as a substitute for effective care and protection
systems.?® As a consequence, the whole system fails to effectively prevent children from
entering into the justice system that eventually leads to their deprivation of liberty.

221 Noel Cross et al., ‘Still Children First? Developments in Youth Justice in Wales', Youth Justice, Vol. 2(3), 2002, pp. 154-155.

222 Fundamental Rights Agency of the European Union, Child-friendly Justice - perspective and experiences of children and professionals:
summary, 2017, pp. 10-11.

223 The Howard League for Penal Reform, Criminal Care: children’s homes and criminalizing children, 2016

224 Chris Graveson, ‘Making Deprivation of Liberty a Last Resort, Diversion Focussed Legislation, Policies, and Practice’, 6th IJJO International
Conference, Brussels, 3-4 December 2014, p. 14.

225 Bruce Abramson, Juvenile Justice: The ‘Unwanted Child’ of State Responsibilities. An analysis of the Concluding Observations of the UN
Committee on the Rights of the Child in Regard to Juvenile Justice from 1993 to 2000, International Network on Juvenile Justice/Defence
for Children International, Brussels.

226 Justice Policy Institute, The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities, November
2006, p. 2.

227 Cf. Chris Graveson (2014), op. cit. p. 15.

228 Contribution to the UN Global Study on Children Deprived of Liberty from Ann-Kristin Vervik, Office of the Special Representative of
the UN Secretary-General on Violence against Children.
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4.4 Over-reliance on Detention and Inadequate Responses to Child Offending

a. Lack of a Specialised Child Justice System

When a child comes in contact with the justice system, there should be a default,
standardised response by a specialised child justice system. This system must be child
friendly and responsive to the specific needs and vulnerabilities of children.?® Evidence
shows however that the appropriate implementation of such a child-oriented system is
still the exception, not the rule. In fact, instead of offering protection and rehabilitation,
exposure to the criminal justice system often generates further victimisation of children.z°
This gap between the law and its implementation is confirmed by many responses to the
Study questionnaire. In Libya, for example, there are no specialised professionals dealing
with children, while child courts exist only on paper.?' The child-friendly justice legislation
in Canada is however not always followed in practice — especially in remote areas.? In
Argentina and France speeded-uptrial procedures have detrimental consequences for
children.? Shortcomings in the implementation of safeguards are often explained by a lack
of resources and in some regions of the world also by armed conflict where UN agencies
and NGOs have a vital role in building institutions such as child courts.?

The availability of non-custodial sentences is another basic requirement of a functioning
child justice system. Legislation and policies are, however, often insufficient, especially
considering the gap that exists between child justice law and the actual experiences of
children. The differential use of diversion and non-custodial measures can produce
discriminatory effects, for instance, for minority children who are often perceived as more
dangerous and thought to be less susceptible to rehabilitation.?®

229 lan M. Kysel, ‘Reflections on a new tool for protecting the rights of the child’, Protecting Children Deprived of Liberty from Torture:
Reflections on the Special Rapporteur on Torture’s 2015 Thematic Report, 2017, pp. 33-38.

230 Lesley McAra & Susan McVie, ‘Transformations in Youth Crime and Justice across Europe: Evidencing the Case for Diversion’, Barry
Goldson (ed.), Juvenile Justice in Europe: Past, Present and Future. London, Routledge, 2019, pp. 74-103; Lesley McAra & Susan McVie,
‘Youth Justice? The impact of system contact on patterns of desistance from offending’, European Journal of Criminology, 2007; Anthony
Petrosino, Carolyn Turpin-Petrosino & Sarah Guckenburg, Formal processing of juveniles: effects on delinquency, Campbell Systematic
Reviews, 2010.

231 UN Global Study Questionnaire, Libya (UN Agency Reply).

232 UN Global Study Questionnaire, Canada (NGO Reply: DCI).

233 UN Global Study Questionnaire, Argentina (NHRI Reply), France (NGO Reply: Grandir Dignement).
234 UN Global Study Questionnaire, South Sudan (State Reply).

235 Joshua C. Cochran & Daniel P. Mears, ‘Race, Ethnics and Gender divides in Juvenile Court Sanctioning and Rehabilitative Intervention’,
Journal of Research in Crime and Delinquency, Vol. 52(2),2015; Chris Cunneen, Barry Goldson & Sophie Russell, ‘Juvenile Justice, Young
People and Human Rights in Australia’, Current Issues in Criminal Justice, Vol. 28(2), 2016, pp. 173-189; Chris Cunneen et al. (2018), op.
cit., pp. 405-430. James V. Ray & Kristina Childs, ‘Juvenile Diversion’, Marvin D. Krohn & Jodi Lane (eds.), The Handbook of Juvenile
Delinquency and Juvenile Justice, 2015, pp. 422-438; Jamie J. Fader et al., The colour of juvenile justice: Racial disparities in dispositional
decisions, 2014; Michael ). Leiber et al., ‘A closer look at the individual and joint effects of gender and race on juvenile justice decision
making’, Feminist Criminology, Vol. 4(4), 2009; Lori Guevara et al., ‘Gender and Juvenile Justice decision making: what role does race
play?’, Feminist Criminology, Vol. 1(4), 2006.



The absence of children’s courts and related services outside of major cities poses a
real challenge for ensuring that children accused of an offence are met with institutions
capable of accommodating their needs and the requirements of comprehensive child
justice laws. In more than a quarter of the world’s countries (i.e. 58 countries across
the Americas, Asia, Africa and the MENA region), the right of children to be heard is not
protected in national legislation.*®

Additionally, despite the crucial role of legal assistance and legal aid, functioning State-
funded legal aid systems are completely absent from 42 countries worldwide. This means
that 220 million children have no access to free legal aid for any type of legal action. The
remaining countries have some form of legal aid available, often however for very limited
circumstances. Only 28 countries make legal aid available to some extent across all types
of cases. When available, legal aid is often limited to the most serious offences, while
services are often restricted to only certain regions/major cities. While pro bono legal aid is
a crucial contribution common in many systems, a range of barriers against its application
is prevalent in 40% of countries. This is sometimes caused by cultural resistance against
this practice and reluctance to provide free legal services.?’

Insufficient training of staff on how to work with children and implement policies/laws is
often encountered.”® Policies and practices related to staff recruitment (including multi-
disciplinary teams at detention facilities, training, employment and rights-compliant codes
of conduct), help translate law into practice. The actors involved that come into contact with
children throughout the justice system should come from a broad range of professions.
This is crucial also as the greater majority of children in the justice system have significant
speech, language and communication needs: most of the services provided by the criminal
justice system are speech-based using professional language or jargon. This creates a
barrier of communication between justice professionals and children.?” What is more, the
over-representation of indigenous children in some justice systems is not met with a strong
presence of staff who are connected to indigenous culture to so more easily build positive
relationships with the children in their care.°

236 Child Rights International Network, Rights, remedies and representation: global report on access to justice for children. 2016, p. 18.

237 Ibid, pp. 29-30; see also Stephanie Rap & Ton Liefaard, ‘Right to Information: Towards an Effective Legal Position for Children Deprived
of Liberty’, Today’s Children are Tomorrow’s Parents, Vol. 45-46, pp. 49-61.

238 See CRC/C/GC/24, op. cit., para. 97.

239 Sally Kedge, ‘Communication Assistance’, Children’s Court Conference Presentation, South Pacific Council of Youth and Children’s Courts,
Wellington, October 2018; Karen Bryan, Jackie Freer & Cheryl Furlong, ‘Language and communication difficulties in juvenile offenders’,
International Journal of Language & Communication Disorders, Vol. 42(5), 2007, pp. 505-520.

240 Report of the Royal Commission into the Protection and Detention of Children in the Northern Territory (2016), op. cit.; Cf. Douyon,
(2016), op. cit.
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b. Inadequate First Response

In many countries, the police are the first and only agency that responds to children in need
of care and are thus required to fill a gap left by inadequate child protection systems. The
police are therefore a crucial part within the administration of justice, as they are almost
always the first contact a child has with the system. The way in which police respond will
therefore often determine the nature and extent of a child’s contact with the justice system.
However, due to a lack of alternatives, children who have not committed an offence are
frequently detained in adult prisons, child detention centres and protective custody.' In
such cases, the system clearly fails to balance the protection of the community with the
wellbeing of the child.??

In reality, there exists a widespread lack of specialised training for police officers as well
as a serious shortage of human and economic resources worldwide. This often results in
high levels of corruption.?® Too often the police (who hold crucial discretionary power),
do not have the capacity to choose an appropriate alternative response to detention. In
many countries, when this reality is coupled with a punitive approach, the first contact a
child has with the justice system is often the most detrimental. Additionally, members of
marginalised communities are most affected by police profiling and harassment on the
streets. This is a daily reality for many in several States, thus increasing the likelihood of
committing an offence in the future.

The blurry distinction between the police and military institutions in some jurisdictions
also leads to increased criminalisation of children.?* Paramilitary policing is a global
phenomenon and could potentially lead to dangerous consequence when the ‘offender’
is seen as the ‘enemy’. This becomes particularly problematic when applied to children.

241 Paulo Sérgio Pinheiro, World Report on Violence against Children, New York, United Nations, 2006, p. 195, from the Contribution to
the UN Global Study on Children Deprived of Liberty from Ann-Kristin Vervik (Office of the Special Representative of the UN Secretary-
General on Violence against Children); see also: Chapter 10 on Children Living in Prisons with their Caregivers.

242 Penal Reform International, Protecting children’s rights in criminal justice systems: A training manual and reference point for
professionals and policymakers, 2013, p. 39, Available at https://www.penalreform.org/resource/juvenile-justice-manual/(accessed 10
June 2019).

243 See UNODC, Handbook on Police Accountability, Oversight and Integrity. Criminal Justice Handbook Series, New York, United Nations, p.
9; Examples of corruption include members of the police force asking detainees for money and if children fail to deliver they money,
they prolong the investigations. This issue was raised during informal interviews with informal justice professionals. The interviews
were carried out by researches in India, Bahrain, Burundi and Guatemala for the purpose of a joint study by UNICEF and the Children’s
Legal Centre of the University of Essex, published in 2011, Carolyne Hamilton et al. (2011), op. cit., pp. 19 & 166.

244 Barry Goldson, ‘Imprisonment in Military Realms’, Ross McGarry & Sandra Walklate (eds.), Palgrave Handbook on Criminology and War,
London, Palgrave/Macmillan, 2016, pp. 289-311

245 Stephen Hill & Randall Beger, ‘A Paramilitary Policing Juggernaut, Social Justice, Vol. 36(1), pp. 25-40; P.B. Kraska ‘Militarisation and
Policing - Its Relevance to 21st Century Police’, Policing: A Journal of Policy and Practice, Vol. 1(4), 2007, pp. 501-513.
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4.5 Failing Rehabilitation and Reintegration

Rehabilitation and social reintegration of children are cornerstones of child justice.*¢ Failure
to realise this and to accomplish a tailor-made approach to the child’s needs, results in
undeniable harm to the children themselves and to society at large.?” Research largely
shows that contact with the child justice system where severe sanctions are placed on
a child likely leads to an increase in re-offending.® The impact that detention has on
children is even more problematic given the evidence that deprivation of liberty does not
prevent or reduce crime or improve community safety.? When tailor-made rehabilitation
programmes are not provided for children in detention, it leads to a vicious circle, in which
detention increases reoffending, leading to the deprivation of liberty once more >

Evidence about pre-trial detention shows that even short periods of detention have a
detrimental impact on children’s mental health and development. This in turn directly
leads to decreased chances of successful community reintegration. Pre-trial detention has
also been shown to lead to re-offending more than non-custodial programmes. It notably
cultivates a sense of unfair justice that effects the respect children have for the legitimacy of
the justice system.®' Findings from a recent study conducted in the Netherlands also clearly
show a strong correlation between the use of pre-trial detention and the imposition of a
custodial sentence. Children who spend time in pre-trial detention are far more likely to
receive a custodial sentence after conviction than children who are (conditionally) released
at the first pre-trial court hearing. Moreover, the length of pre-trial detention correlates
strongly with the length of the imposed custodial sentence. There is often a strong but
unfounded belief among judges and other child justice professionals that using pre-

246 See: Pinheiro, World Report on Violence Against Children (2006), op. cit., p. 219.
247 Cf. CRC/C/GC/24, op. cit., paras. 23 & 80.

248 Cf. Lesley McAra & Susan McVie (2007), op. cit.; Malcolm W. Klein, ‘Labeling theory and delinquency policy: An experimental test,
Criminal Justice and Behavior, Vol. 13, 1986, pp. 47-79; Lawrence W. Sherman et al., Preventing Crime: What Works, What Doesn’t, What's
Promising, US Department of Justice, International Institute of Justice, July 1998, Available at https://www.ncjrs.gov/pdffiles/171676.PDF
(accessed 7 August 2019).

249 Jerome G. Miller, Last One Over the Wall: The Massachusetts Experiment in Closing Reform Schools, Columbus, OH, Ohio State University
Press, 1991, pp. 181-182, notes ‘the hard truth that [...] juvenile penal institutions have minimal impact on crime [...] incapacitation as
the major tenet of crime control is a questionable social policy’ Similarly, Ann Hagell & Neal Hazel, ‘Macro and Micro Patterns in the
Development of Secure Custodial Institutions for Serious and Persistent Young Offenders in England and Wales', Youth Justice Journal,
Vol. 1(1), 2001, pp. 3-16, have observed that concern with ‘poor performance’ (with regard to reconviction rates) is a recurring theme in
penal discourse.

250 Justice Policy Institute, The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities,
November 2006, pp. 4 & 5, Available at https://www.issuelab.org/resource/the-dangers-of-detention-the-impact-of-incarcerating-
youth-in-detention-and-other-secure-facilities.html, (accessed 10 June 2019); see also: Annie E. Casey Foundation, Juvenile Detention
Alternatives Initiative: Progress Report 2014, p. 5, Available at http://www.aecf.org/resources/2014-juvenile-detention-alternatives-
initiative-progress-report/ (accessed 10 June 2019).

251 Juvenile Justice Advocates International report, Children in pre-trial detention. Promoting stronger international time limits, 2018, pp. 11-16.
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trial detention as an early intervention strategy, and a direct response to child criminal
behaviour is pedagogically effective and therefore justified.?®

The length of the proceedings also has an impact on a child’'s experience of the justice
system. When the time between the commission of the offence and the actual disposition
of the case is excessively long, it becomes increasingly difficult for children to make sense
of what is happening to them and accept the court’s decision. During lengthy proceedings,
children may also spend excessive time in pre-trial detention. In such situations their
sense of justice is often undermined.?>® Recent research shows that only 15% of countries
demonstrate no undue systematic delay in proceedings involving children, while 45%
reported serious delays. The reasons for this can be manifold and include a shortage of
judges, corruption and/or poor court infrastructures.?

It is clear therefore that without effective rehabilitation, detention itself may become a
reason why children reoffend and are repeatedly detained. Resorting to deprivation of
liberty in the administration of child justice is further questionable when its failure to
provide community safety is set against its failure to prevent or reduce child offending.
Deprivation of liberty (with its extraordinary fiscal costs) is even more problematic when
considering its harmful impact on children as well as on society at large.

252 Yannick Van den Brink et al. (2017), op. cit.; Yannick Van den Brink (2018), op. cit.; Yannick Van den Brink & Bart Lubow, in Wendy O’Brien
& Cédric Foussard (2019), op. cit.

253 Juvenile Justice Advocates International, Children in pre-trial detention. Promoting stronger international time limits, 2018, pp. 11-16.
254 Cf. Child Rights International Network (2016), op. cit., p.32.



5. Ways forward: Ensuring Liberty for Children
in the Administration of Justice

5. Adopting a Systemic Approach

An effective response aimed at reducing the use of deprivation of liberty for children requires
a systemic approach. This requires a reconsideration of the entire system that leads to the
deprivation of liberty (looking at the ‘big picture’ and integrating multiple perspectives).? It
also means analysing the root causes behind the problem, including the economic, social,
political and cultural situation. The less visible causes, such as attitudes, perceptions and
power dynamics also have to be addressed since they too shape the dynamics and limits of
such systemic approaches. For instance, discrimination against certain groups of children
not only prevails among professionals but also continues to form part of public debates
and perceptions.®®

A systemic approach further recognises the inherent complexity of social problems
as well as the difficulty of solving them, constantly vigilant so as to avoid unintended
consequences. This requires ‘iterative and flexible planning processes based on learning
and experimentation’®” It is fundamentally oriented towards the existing resources (rather
than deficits) and aimed at identifying leverage points for intervention.

A systemic approach implies avoiding a compartmentalisation of the problem and
solutions. That means to concentrate on the relationship between rather than on the
different parts of the system, focusing on systemic rather than individual failures. This
goes hand in hand with a ‘systems approach®® to child protection and to the prevention
of deprivation of liberty, recognising that the issue needs to be addressed holistically,
requiring cooperation across families, society and all of the professionals who work with
children in the justice system. Less fragmentation of policies and programmes will lead to
greater efficiency in implementation.® It also entails increasing collaborative action in the
field of child justice. This could, for example, include aligning policies for child protection
with diversion policies, and establishing protocols for inter-agency cooperation. This
should in turn be complemented by targeted training for relevant professionals as well as

255 For an explanation of the approach see: Moritz Birk & Walter Suntinger, ‘A systemic approach to human rights practice’, Patricia
Hladschik & Fiona Steinert, Menschenrechten Gestalt und Wirksamkeit verleihen - Making Human Rights Work, Festschrift fiir Manfred
Nowak und Hannes Tretter, NWV, Wien/Graz, 2019, pp. 650-675; David Peter Stroh, Systems Thinking for Social Change: A Practical Guide
to Solving Problems, Avoiding Unintended Consequences, and Achieving Lasting Results, Chelsea Publishing, 2015.

256 Cf. ‘Havana Rules!, op. cit., para. 8, on local-level awareness-raising and support for release: ‘The competent authorities should
constantly seek to increase the awareness of the public that the care of detained juveniles and preparation for their return to society
is a social service of great importance, and to this end active steps should be taken to foster open contacts between the juveniles and
the local community’.

257 UNICEF, UNHCR, Save the Children & World Vision, A Better Way to Protect ALL Children: The Theory and Practice of Child Protection
Systems, Conference Report, UNICEF 2013, p. 69.

258 Ibid, p. 3.
259 Ibid., pp. & & 62.
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support for family and local community-strengthening programmes. Additionally, such a
focus entails developing a sound external communication strategy designed to inform and
sensitise both the media and the general public about objectives of child justice policies.

International and regional standards have established a far-reaching, rights-based
framework for inter-agency cooperation. The CRC notably calls for comprehensive child
justice policies. A core element of these policies should entail the prevention of offences
committed by children in the first place. They should also promote the involvement of
children themselves, including also their parents and all other key actors.?®® The promotion
of a ‘national coordinating framework’ to address violence against children is also key.?
Over the last decade, the importance of systems approaches have been recognised by
major actors in the field, including international agencies, service providers and civil
society organisations.®? In order to overcome the risks of contact with the child justice
system, national child protection systems need to be comprehensive and well-resourced so
as to reach those children at risk. Such systems should provide a continuum of care across
all relevant contexts, including prevention, early intervention, street outreach, helplines,
drop-in centres, day-care centres, temporary residential care, family reunification, foster
care, independent living or other short- or long-term care options.?® The 2014 UN Model
Strategies on Violence against Children have further stressed ‘the complementary roles of
the justice system on the one hand, and the child protection, social welfare, health and
education sectors on the other, in creating a protective environment and in preventing and
responding to violence against children’2s

260 UN CRC-Committee, General Comment No 10 (2007) on Children’s rights in juvenile justice, paras. 15 & 20.

261 This'national coordinating framework to address violence against children’ should be based on a child rights approach, giving
recognition to the gender dimensions of situations. It should strengthen protective factors and resilience of children, including support
for families and care arrangements. It should address risk factors and specific vulnerabilities of children and establish structures with
adequate resources. This should also include mechanisms ‘to ensure effective coordination at central, regional and local levels,
between different sectors and with civil society, including the empirical research community’ [UN CRC-Committee, General Comment
No 13 (2011)on the right of the child to freedom from all forms of violence, para. 72(i)]. On the regional level: the Council of Europe,
Policy guidelines on integrated national strategies for the protection of children from violence, Appendix to the Recommendation
CM/Rec(2009)10 of the CoE Committee of Ministers. On a policy development level: see the 10 quality principles for integrated child
protection systems developed by the European Commission, Coordination and cooperation in integrated child protection systems -
Reflection paper, 9th European Forum on the rights of the child, 2015. For a discussion on a human rights and evidence-based approach
to children in conflict with the law see Barry Goldson & John Muncie, ‘Children’s human rights and youth justice with integrity’, in Barry
Goldson, & John Muncie, (eds) (2015), op. cit.

262 See: UNICEF, Child Protection Strategy, 2008; UNICEF, Child Protection Resource Pack: How to Plan, Monitor and Evaluate Child Protection
Programmes, 2015; UNICEF Regional Office for West and Central Africa, Promoting synergies between child protection and social
protection — West and Central Africa, 2009; UNHCR, Policy Framework for the Protection of Children, 2012; Save the Children, Save
the Children’s Child Protection Strategy, 2013; World Vision, A systems approach to child protection, 2011; For regional assessments,
including practical examples, see: ECPAT International, Plan International, Save the Children, UNICEF & World Vision, National Child
Protection Systems in the East Asia and Pacific Region: A review and analysis of mappings and assessments, ECPAT International,
Bangkok, 2014, and the contributions to the 2014 European Commission public consultation on child protection systems. For example:
UN/IOM, Every Child - Contribution of the United Nations organisations with a presence in Brussels & the International Organisation
for Migration to the European Commission Consultation, EU guidance on integrated Child Protection Systems, 2014.

263 CRC-Committee, General Comment No. 21, C/CRC/GC/21, para. 17.
264 UN Model Strategies, GA Resolution 69/194, para. 2.



5.2 Effectively Preventing Children’s Contact with the Justice System

The most effective means of preventing children from being exposed to the detrimental
effects of the criminal justice system is to prevent them from coming into contact with
the system in the first place.®® Emphasis should therefore be placed on preventive and
diversion policies that direct children away from formal criminal justice proceedings at
the earliest possible opportunity. States should give priority to programmes in support of
families, communities and education for all. Close cooperation is crucial between the child
justice sectors, different services in charge of law enforcement, as well as the social welfare
and education sectors. This is not only required under international law standards but also
more effective.

To achieve this, a first suitable measure is to simply avoid the unnecessary criminalisation
of children. Most importantly, this should include:

increasing the age of criminal responsibility at least to 14 years,
decriminalising 'status offences’ and behaviour related to morality,
de-penalising petty crimes,

introducing close-in-age exemptions to decriminalise consensual sexual relationships
between teenagers,

investing in early prevention of offending, and
ensuring that children in need of care are dealt with by functioning protection channels.

Another important way is to ensure appropriate police intervention. Police officers who
come in contact with children engaged in acts prohibited by criminal law must have the
capacity and training to deal with such a situation in an appropriate manner. It should
ensure the protection of children, avoid traumatisation and refer the case to child
protection authorities. Promising examples include: specialised training that allows police
officers to engage with children while still treating them in a child-friendly and child-
sensitive manner.®® Further interesting examples come from the Democratic Republic of
Congo (DRC) in 2015 and Sierra Leone in 2016, where police officers were trained on how to
appropriately deal with street-connected children. Police officers from both countries felt

265 Barry Goldson & John Muncie, ‘Critical Anatomy: Towards a Principled Youth Justice’, Barry Goldson & John Muncie (eds.) Youth Crime
and Justice: Critical Issues, London, Sage, 2006, pp. 203-231 & 227-257.

266 Ton Liefaard, ‘Child-Friendly Justice: Protection and Participation of Children in the Justice System’, Temple Law Review, Vol. 88(4),
2016, Available at https://www.templelawreview.org/lawreview/assets/uploads/2016/08/Liefaard-88-Temp.-L.-Rev.-905.pdf, (accessed
10 June 2019); Council of Europe, Guidelines on Child-Friendly Justice, Guidelines 14, 15 & 67. As a regional instrument the Council of
Europe Guidelines set out the need for states to consider working with trained police officials in special juvenile police units.

301



https://www.templelawreview.org/lawreview/assets/uploads/2016/08/Liefaard-88-Temp.-L.-Rev.-905.pdf

302

CHAPTER 9
CHILDREN DEPRIVED OF LIBERTY
IN THE ADMINISTRATION OF JUSTICE

that the training changed not only their attitude, but also the way they spoke to children.
Their language shifted from a threatening and abusive tone to one inviting dialogue and
openness. Equally, children also reported that some police officers were more open to
conversations. Significantly, children felt they were better treated than before, and that
their time in detention often was reduced.?®’

5.3 Establishing a Specialised Child Justice System

A functioning child justice system requires that, when a child commits an offense, the
sanctions and responses provided by law are not the same as those intended for adults.
Responses should address the factors that brought a child into conflict with the law as well
as the consequences of committing a criminal act. Here, the ultimate goal should be to
reintegrate the child into the community. In such a system, children are put at the centre of
their own proceedings. These proceedings offer a wide range of non-custodial options for
remand and sentencing, which relegates detention as a measure of last resort.?®

In several regions in the world, States are taking steps towards establishing a distinct
child justice system. Trinidad and Tobago are planning to set up three Children’s Courts. In
Georgia, a new Juvenile Justice Code has been developed with the support of UNICEF and
the EU. This Code foresees mandatory specialisation of criminal justice professionals and
proposes a range of non-custodial sanctions and diversion measures, which would enable
professionals to use detention as a measure of last resort.?®

267 Streetinvest et al., Submission to the UN Global Study on Children Deprived of Liberty, Consortium for Street Children, September
2018, p.19.

268 Some other examples of child-friendly justice standards elaborated in national, regional and international courts, showing how some
courts have approached children’s rights and child-friendly justice, are taken from: Child Rights International Network, CRC in Court:
Case Law Database, Available at https://archive.crin.org/en/home/law/research/crc-court-case-law-database.html (accessed 10 June
2019). In Europe, a useful resource on the implementation of the Directive 2016/800 is: Stephanie Rap et al., White Paper on the EU
Directive 2016/800 on procedural safeguards for children who are suspects or accused persons in criminal proceedings, 2018; For
comprehensive standards on a universal level see: International Association of Youth and Family Judges and Magistrates, Guidelines
on children in contact with the Justice system, 2017.

269 Penal Reform International & Thailand Institute of Justice, Global Prison Trends 2018; UNICEF, Georgia, Children in conflict with the law,
Available at http://unicef.ge/10/Children-in-conflict-with-law/16 (accessed 25 September 2018).
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http://unicef.ge/10/Children-in-conflict-with-law/16

The Italian child justice system is a promising example in that it seeks to protect the
best interests of the child by providing him/her with an individualised programme
for rehabilitation and reintegration. The system is based on six guiding principles
provided by the law:

Minimum harmfulness of the proceedings;
Detention only ever as a last resort;

Criminal liability for 14 years old and above, but the ability to understand and
take action is always to be ascertained;

. Tailor-made proceedings;
De-stigmatisation;

Priority of educational needs in proceedings.

The main judicial body dealing with children is a specialised Juvenile Court composed
of two ordinary magistrates and two other professionals with proven expertise in
child issues (usually psychologists or pedagogues). Its functions are supported by
a Public Prosecutor Office in the Juvenile Court with professionals commanding
specific expertise. Police headquarters in Italy have a specialist child unit that deals
with investigations where a child is accused of an offence.?®

Several countries reported child-specific qualifications within the police often organised in
special child units or sub-sections.”' Others point towards child welfare or family support
units within the police?? as well as child welfare teams that consist of education and police
officers.?? Most European countries did not emphasise specialised units in their replies to
the questionnaires although some refer to special training in child rights for police officers
and other professionals in the administration of justice.?* In Malaysia, UNICEF organises

270 Silvia Randazzo, ‘Italy, Keeping Youth Away from Crime: Searching for the best European practices, Volume 2, International Juvenile
Justice Conservatory, pp. 184-234, Available at http://providus.lv/article_files/2913/original/Volume_2_-_Compendium_of_Ten_Best_
European_Practices.pdf?1428501072 (accessed 10 June 2019).

271 UN Global Study Questionnaire, Australia (State Reply), Belgium (State Reply), Bosnia Herzegovina (State Reply), Cambodia (UNICEF),
Colombia (State Reply), Chad (State Reply), Fiji (UNICEF), India (NHRI Reply), Iran (UNICEF), Iraq (State Reply), Lao (UNICEF), Madagascar
(NGO Reply), Philippines (UNICEF), Samoa (UNICEF), Ukraine (State Reply).

272 UN Global Study Questionnaire, Gambia (State Reply), Sierra Leone (State Reply).
273 UN Global Study Questionnaire, Malaysia (UNICEF).
274 UN Global Study Questionnaire, Croatia (UNICEF), Georgia (State Reply).
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special training for prosecutors.?> Countries from various regions indicate that prosecutors
involved in child cases are specialists.” In India, the Juvenile Justice Act from 2000 provides
that Special Juvenile Protection Units (SJPU) may be created in every district in every city.
Police officers who deal with children should also be appropriately trained. SJPUs are now
established in each district in India, even though they are sometimes dormant in practice.?””
In Afghanistan, a number of police units specialised in human rights and child rights
have been set up in several regions, working with child witnesses and children accused
of offences. The tasks of these units include the prevention of offending and cooperation
with other stakeholders working in areas of education, justice, employment, social
affairs and other law enforcement and crime prevention bodies.””® In Palestine, since the
establishment of the 2016 Juvenile Protection Law, specialised police units have been put
in place, complementing civil society service providers with a view of protecting the right of
children to have access to psychological support and other assistance. These services are
available directly upon arrest and throughout the proceedings.?”®

Countries from all regions mention specialised children’s courts?®° as well as family courts,'
minor sections within national courts®? or specialised children’s judges.?® In some countries
requirements for these judges are especially high: a Ukrainian judge must have at least 10
years of experience as a judge, before becoming eligible to conduct criminal proceedings
related to children. A small number of countries also reported special children’s chambers

275 UN Global Study Questionnaire, Malaysia (UNICEF).

276 UN Global Study Questionnaire, Cambodia (UNICEF Reply), Estonia (State Reply), Finland (State Reply), Georgia (State Reply), Iran
(UNICEF), Lao (State Reply), Kuwait (State Reply), Madagascar (State Reply), Philippines (UNICEF), Fiji (UNICEF), Samoa (UNICEF), Spain
(State Reply).

277 Vishrut Kansal, ‘Special Juvenile Police Unit: Its constitution, training, powers and procedure in relation to the juveniles in conflict with
the law', National Law School of India Review, Vol. 27, 2015, pp. 102-124.

278 International Bureau for Children’s Rights, Mapping Report on the Role of the Police in Child Protection in Afghanistan, 2015, p. 41,
Available at http://www.ibcr.org/wp-content/uploads/2016/06/Mapping-report-Afghanistan-1.pdf (accessed 10 June2019).

279 League of Arab States, Contemporary Arab Report on Implementing the Recommendations of the UN Secretary-General’s Study on
Violence against Children, 2012, p. 82; Mutaz M. Qafisheh, ‘Palestine’ in Scott H. Decker & Nerea Marteache (eds.), International
Handbook of Juvenile Justice, 2nd Edition, Springer, 2017, pp. 497-526.

280 UN Global Study Questionnaires: Australia (State Reply), Argentina (State Reply), Burkina Faso (State Reply), USA, California (NGO Reply:
Children Defense Fund), Cambodia (UNICEF), Canada (NGO Reply: DCI), Croatia (UNICEF), Czech Republic (State Reply), Democratic
Republic of Congo (NHRI Reply), Fiji (UNICEF), France (State Reply & NGO Reply: Grandir Dignement), Germany (State Reply), Greece
(State Reply), Honduras (State Reply), India (NHRI Reply), Iraq (State Reply), Iran (UNICEF), Ireland (State Reply), Italy (State Reply),
Kuwait (State Reply), Lao (State Reply), Liberia (NHRI Reply based on Liberia National Police), Malaysia (UNICEF Reply), Mauritius (State
Reply), Mexico (State Reply), Portugal (State Reply), Qatar (State Reply), Republic of Congo (State Reply), Samoa (UNICEF), Sierra Leone
(State Reply), South Africa (State Reply), Vietnam (UNICEF).

281 UN Global Study Questionnaire, Austria (State Reply), Philippines (UNICEF).
282 UN Global Study Questionnaire, Spain (State Reply).

283 UN Global Study Questionnaire, Argentina (State Reply), Belgium (State Reply), Croatia (State Reply), EL Salvador (State Reply), France
(State Reply & NHRI Reply), Madagascar (State Reply), Malaysia (UNICEF Reply), Russia (State Reply).


http://www.ibcr.org/wp-content/uploads/2016/06/Mapping-report-Afghanistan-1.pdf

or units within Supreme Courts?* Other relevant child institutions include Juvenile Justice
Boards (consisting of judicial magistrates and social workers in India’®), Child Care and
Protection Boards (advising the court in the Netherlands®¢) and Child Probation Officers.2’

Specialised children’s courts are reported in 40% of the countries around the world, even
though their jurisdictions are often limited in scope and geographical range. Moreover, the
commitment expressed within the legislation of many countries still remains unfulfilled.?®
Several States have in fact passed legislation to establish a minimum number of children’s
courts within a country so as to ensure all children will be heard in front of a judge.

In Bangladesh the Children Act substantially reformed the child justice system in 2013. The
new Act was adopted with provisions for child friendly children’s courts and child-oriented
practices in a number of settings. These provisions include the establishment of ‘child
help-desks' in police stations and a national child welfare board, while the introduction of
probation officers and alternative preventive measures for children aim to streamline the
protection of children in conflict with the law.?®

Where specialised courts exist, but are not accessible to all children across the country,
mobile courts have been used, particularly across francophone Africa®® Where specialised
children’s courts do not exist, however, a number of systems provide divisions of ordinary
courts to process cases involving children. This practice is particularly common in Africa
(for example in Togo and Eswatini), but it has also been adopted further in other regions,
including Kosovo and Laos PDR.*"

284 Global Study Questionnaire, Croatia (UNICEF), El Salvador (State Reply), Lao (UNICEF Reply).
285 Global Study Questionnaire, India (NHRI Reply).
286 Global Study Questionnaire, Netherlands (State Reply).

287 Global Study Questionnaire, Fiji (UNICEF Reply), Malaysia (UNICEF Reply), Mauritius (State Reply), Samoa (UNICEF Reply), Tonga
(UNICEF Reply).

288 Cf. Child Rights International Network (2016), op. cit., p.29.

289 Nahid Ferdousi, ‘The establishment of children’s courts in Bangladesh: from principle to practice’, Oxford University Commonwealth
Law Journal, Vol. 15(2), 2016.

290 Benin, Burkina Faso, Burundi, Cameroon, Central African Republic, Chad, Cote d'lvoire, Comoros, Congo, Djibouti, Democratic Republic
of the Congo, Gabon, Guinea, Mali, Madagascar, Niger, Senegal; see also: Child Rights International Network (2016), op. cit., p. 29.

291 Ibidem.
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At the European regional level, Guidelines on child-friendly justice have been adopted
by the Council of Europe’s Committee of Ministers in 2010, based on direct consultation
also with children, and which have become influential for further standard-setting and
implementation.??> The Guidelines reconfirm fundamental child rights principles and
provide standards for child-friendly justice before, during and after any type of judicial
proceedings, including in relation to detention; here, specific attention is paid inter alia
tothe child’sright to regular contacts to the outside world and to pre-release preparation

programmes.” The Guidelines have been widely disseminated and taken into account
in judgments by the European Court of Human Rights,?* as well as in European Union
legislation. In this regard, reference should be made to the EU directive 2016/800/EU on
special safeguards for children suspected or accused in criminal proceedings,”> which
requires the child’s access to legal assistance from the earliest point of investigations
and proceedings and which contains limitations concerning deprivation of liberty, the
provision of ‘alternative measures’ and safeguards for children while in detention.

A key component to prevent deprivation of liberty is the provision of free legal assistance
for every child arrested, suspected or accused of a crime. This assistance should be available
from the earliest stage of proceedings at the police station and available to the child
throughout the proceedings. A lawyer should be present at the first moment of detention at
the police station, while also playing an active role during the hearing so as to ensure that
no violation of procedures or children’s rights occur. For example, in Belgium, appointed
and specialised lawyers are registered for on-call services and can be contacted by the
police. Children in these circumstances are also not permitted to waive their rights to legal
assistance.® In Malawi, the Paralegal Advisory Service Institute is engaged in an innovative
public-private partnership to alleviate the lack of lawyers. With this programme, civil society
representatives submit to codes of conduct to work in police stations and prisons so as to
provide assistance from the early stages of the criminal justice process. For instance, one
of the things these paralegals do is to interview children detained in police stations to

292 CoE, Guidelines of the Committee of Ministers of the Council of Europe on child friendly justice, 17 November 2010, Available at https://
www.coe.int/en/web/children/child-friendly-justice (accessed 10 June 2019); see also the extensive documentation on relevant CoE
action in CoE, Report to the UN Global Study on Children Deprived of Liberty, 2018.

293 Ibid., section IV.A.6. (Deprivation of Liberty).

294 Cf. for relevant case law, CoE (2018), op. cit., and the HUDOC database of case-law of the European Court of Human Rights, Available at
https://hudoc.echr.coe.int/ (accessed 7 August 2019).

295 For further information, cf. European Commission, Children in judicial proceedings, Available at https://ec.europa.eu/info/policies/
justice-and-fundamental-rights/rights-child/child-friendly-justice_en (accessed 10 June 2019).

296 For a collection of inspiring good practices in Europe in terms of procedural safeguards for children, see ‘My lawyer, my rights’, Available
at www.mylawyermyrights.eu (accessed 7 August 2019) and the Defence for Children Guide, Practical Guide for Lawyers: How to defend
a child in conflict with the law?, 2018, Available at http://www.mylawyermyrights.eu/wp-content/uploads/2016/05/PRACTICAL-GUIDE-
FOR-LAWYERS.pdf (accessed 10 June 2019).
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identify possible mechanisms that may be applicable to divert the children away from the
criminal justice system. Similar schemes have been adopted by Bangladesh, Benin, Kenya,
Niger and Uganda.”” In Ireland, every child is guaranteed legal aid and protocols are signed
among the judicial authorities to guarantee the quality of the legal aid system.

Typically, eligibility criteria for direct access to free legal aid take into account the financial
situation of the child’s parents. However, where a parent is not supportive of a child,
this measure may impose restrictions on a child’s access to legal aid and assistance. To
overcome this issue, in Lithuania and Luxembourg the income of parents does not play a
deciding role in the decision to guarantee children access to free legal aid. In Finland, the
income of parents is only taken into account when the parents support the child in bringing
the case before the court. Free legal services by law firms, legal clinics, charities and other
organisations are increasingly common worldwide, extending beyond the criminal justice
context. In some cases these avenues provide the only free legal assistance available for
children - this is true for counties such as Ethiopia, Eswatini and the Bahamas. In the
Philippines and Uganda, lawyers are obliged by law to provide a certain number of hours of
free legal assistance (respectively 60 and 40 hours annually) while in other States, such as
France and India, bar associations and other professional legal associations play a strong
active role in the promotion of probono assistance.?®

Access to bail should be guaranteed to every child in order to ensure the possibility of
non-custodial measures at the pre-trial stage of proceedings. This should also apply to
other conditional forms of pre-trial release, such as day reporting, community supervision,
or regular contact with probation officers. These options should especially be given to
children who do not have strong family/community support.

The children and their families should be properly informed and prepared for the
various procedures within the justice system by specialised professionals (social workers,
sociologists, psychologists, social anthropologists and legal professionals). This happens
in Greece?”’, for example where professionals involved in the proceedings are trained to
communicate with children in an age appropriate manner tailored to the child’s level of
understanding. Since 1999 in the Maldives, all cases involving children under 18 are referred
to a Police Family and Child Protection Unit (FCPU). Investigation of children in conflict with
the law must be carried out by plain-clothed members of the FCPU, who must conduct the

297 UNODC, Handbook on improving access to legal aid in Africa, 2011, pp. 31-32.
298 Cf. Child Rights International Network (2016), op. cit., pp. 29-30.

299 Ton Liefaard, Stephanie Rap & Apollonia Bolscher, Can anyone hear me? — Participation of children in juvenile justice, International
Juvenile Justice Observatory, 2016, p. 64.
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investigation with due consideration of their age. Moreover, all aspects of the investigation
are considered confidential 3%

The right to be heard is an essential requirement for a fair and just trial. It should be
guaranteed in all proceedings concerning children. Decisions made by the court should also
give due weight to the views of children in accordance with their age and understanding.
About a quarter of all countries provide the legal right for children to be heard in all matters
concerning them. Particularly States from the French legal tradition guarantee strong
protections of this right, generally allowing any child capable of forming an own opinion to
be heard directly by the court or judge in any proceedings involving them.3"’

When a child commits an offence, the sanctions and responses provided by the law should
not be the same as those for adults. They should further be proportionate to the act.
Importantly, the law should address the consequences of the act while also considering
the factors that led the child to commit an offence. The aim should be to provide a range
of strategies and non-custodial options.3®

In an effective system, multi-disciplinary approaches will require social workers and
psychologists to assist prosecutors and judges in the decision-making process. The latter
are thus provided with inquiry reports containing information about the child’s family, social
environment and all the relevant information about the background, with the purpose of
helping the judge to pass asentence in the best interests of the child; Austria is a good
example of such an approach.3®

It is paramount that the various actors in the child justice system and the larger child
protection system cooperate closely. A promising example of coordination and inter-agency
work may be noted from South Africa: Co-operative work of an inter-sectoral government
committee reduced the number of children in prison from 3,757 in 2001 to 203 in 2018.3%
One-Stop Child Justice Centres have been established on the basis of the Child Justice Act 75
of 2008 and prevent children from being transferred from service to service. These centres

300 UNICEF & Inter-Parliamentary Union, Improving the Protection of Children in Conflict with the Law in South Asia: A regional parliamentary
guide on juvenile justice, 2007, p. 25, Available at http://archive.ipu.org/ PDF/publications/chil_law_en.pdf (accessed 21 September 2018).

301 Cf. Child Rights International Network (2016), op. cit., p18; see also Stephanie E. Rap, The participation of juvenile defendants in the
youth court: A comparative study of juvenile justice procedures in Europe, Amsterdam, Pallas publications, 2013, Available at https://
dspace.library.uu.nl/handle/1874/287562 (accessed & July 2019).

302 In this regard, see examples for successful comprehensive juvenile detention reforms based on the juvenile Detention Alternatives
Initiative (JDAI) in the United States: Cf. Annie E. Casey Foundation, Juvenile Detention Alternatives Initiative Progress Report 2014.

303 The so-called ‘Jugendgerichtshilfe’ is a decentralised service institution at courts across the country for juvenile judges providing
reports and assessments from a social work perspective — cf. Scott H. Decker & Nerea Marteache, International Handbook on Juvenile
Justice, Springer, 2017, pp. 219-239.

304Ann Skelton ‘Hiding to something: Reduction of violence against children in South Africa’s justice system’ Wendy O’'Brien & Cédric
Foussard (eds.), Violence Against Children in the Criminal Justice System, London, Routledge, 2019, pp. 153-154.
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allow streamlining of the entire justice process, from arrest to formal court proceedings.
In Zambia an Arrest, Reception and Referral Service (ARRS) based on the One-Stop Child
Justice model was established in 2000, to ensure that all children arrested in a city are
located in one centralised police station. This guarantees more accurate monitoring and
enables the concentration of resources, e.g. employing a probation officer and family
finders, at one locality.3®

5.4 Effectively Applying Diversion

A vitally important means of avoiding undue contact with the criminal justice system is to
divert children at the earliest stage possible.®® ‘Diversion’ itself does not respond to a clear-
cut universal definition,*” but for the purposes of this Study it is associated with ‘measures
for referring children away from the judicial system, at any time prior to or during the relevant
proceedings’% It can more specifically be referred to as the earliest intervention put in place
by the law enforcement and judicial authorities to keep the young person away from the
formal justice system. It implies non-entry or expeditious exit from formal proceedings.
Diversion can be applied by the police, the prosecutor or the court, and varies greatly from
one country to another. Some strategies involve non-intervention measures, while others
involve diversion with educational measures. Diversionary measures can range from informal
warnings by the police, to community service, training and/or educative programmes, medical
and psychological treatment, counselling and community programmes.

Diverting children as much as possible and providing a variety of options for this purpose
should be a matter of priority by States, as enshrined in Article 15 of the Vienna Guidelines.?”
A package of accessible non-custodial measures should be offered at all stages of the
proceedings and should always be used in a lawful and proportionate manner. Diversion

305 The African Child Policy Forum, Achieving Child-Friendly Justice in Africa, Continental Conference on Access to Justice for Children in
Africa, Addis Ababa, 8-10 May 2018, p. 44, Available at https://www.childjusticeinafrica.info/index.php/resources/item/2-achieving-
child-friendly2 (accessed 7 August 2019).

306 Barry Goldson & John Muncie (2006), op. cit., pp. 203-231; Barry Goldson & John Muncie, ‘Children’s human rights and youth justice with
integrity’, Barry Goldson & John Muncie (2015), op. cit., pp. 227-257.

307 Kelly Richards, ‘Blurred Lines: Reconsidering the Concept of ‘Diversion’, Youth Justice Systems in Australia, 2014, pp. 122-139.

308Cf. CRC/C/GC/24, op. cit., para. 22; see also the definition used by UNICEF, Diversion not Detention: A study on diversion and other
alternative measures for children in conflict with the law in East Asia and the Pacific, 2017: ‘The conditional channelling of children in
conflict with the law away from formal judicial proceedings towards a different way of resolving the issue that enables many - possibly
most — to be dealt with by non-judicial bodies, thereby avoiding the negative effects of formal judicial proceedings and a criminal
record, provided that human rights and legal safeguards are fully respected’.

309 Cf. Article. 40 CRC; ‘Beijing Rules, Rules 17-18. The ‘Tokyo Rules’ also provide minimum standards for non-custodial measures (1990);
see also: United Nations Economic and Social Council, Administration of juvenile justice (‘Vienna Rules’), Resolution 1997/30, 21 July
1997. The ‘Vienna Guidelines’ reiterate the recommendation for States to make available a broad array of alternative and educative
measures at the pre-arrest, pre-trial, trial and post-trial stages - in order to prevent reoffending and promote the social rehabilitation
of child offenders (Article.15); see also the UN Model Strategies, p. 31.

309
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and non-custodial measures should be chosen only with the child’s consent, and efforts
should be made to provide community programmes and restorative justice practices.

Non-intervention and unconditional diversion

This form of diversion refers to the dismissal of a case when formal proceedings are not
deemed appropriate - based on the circumstances of the offence and the commitment to
divert a child away from further formal action within the justice system.'° In many practices
around the globe police, prosecutors or judges can dismiss the case and give a formal or
informal caution to the child without any other conditions. Ideally, where police officers
have this power, they should apply this measure as soon as the child is apprehended or
admits to committing an offence. In such cases, police officers may either give a verbal
caution directly to the child on the spot or later at the police station when the parents/
guardians are present. In Europe, police cautioning is common, although it takes different
forms.3" In New Zealand the number of young people arrested has decreased consistently in
recent decades due to the recourse of police to informal warning, sometimes accompanied
by restorative measures such as apology and/or reparation to the victim? while in the
Asia-Pacific region unconditional diversion/police warning is practiced by 23 countries>”

Unconditional diversion/police warning in Papua New Guinea is applied by a police
officer when a child (who has allegedly committed a minor offence) is stopped
somewhere and then given a warning with an explanation about the consequences
of his/her behaviour. Sometimes the child is asked to give an apology to the victim

(but only if the victim gives consent). The child must not be taken into police custody.
Usually, when cases are solved through ‘mediation at the police level, they are not
registered beyond a note in the Juvenile Occurrence Book stating that ‘action has
been taken’3"

310 Barry Goldson, ‘Beyond Formalism: Towards “Informal” Approaches to Youth Crime and Youth Justice’, Tim Bateman & John Pitts
(eds.), The Russell House Companion to Youth Justice, Dorset, Russell House, 2015, pp. 236-241; Frieder Diinkel, ‘Diversion: A Meaningful
and Successful Alternative to Punishment in European Juvenile Justice Systems’, Josine Junger-Tas & Frieder Diinkel (eds.), Reforming
Juvenile Justice, 2009; Louise Forde, Ursula Kilkelly & Deirdre Malone, Alternatives to detention for juvenile offenders. Manual of good
practices in Europe, International Juvenile Justice Observatory, 2016.

311 An exception is Germany where police diversion is not allowed, the reason being the abuse of power during the Nazi regime: Frieder
Diinkel (2009), op. cit., p.151.

312 Nikhil Roy & Frances Sheahan, ‘Children and Diversion Away from Formal Criminal Justice Systems: A Perspective From an NGO Working
on Criminal Justice Reform’, Protecting children from torture in detention: Global solutions for a global problem, 2017, pp. 193-208; Cf.
Melissa Goemann, ‘New Zealand Shows Power of Limited Arrest While Lowering Crime’, Juvenile Justice Information Exchange, Available
at https://jjie.org/2018/07/05/new-zealand-shows-power-of-limiting-arrests-while-lowering-crime/ (accessed 10 June 2019).

313 In the Asia-Pacific region, the unconditional diversion/police warning can be found in the practice of 23 East Asian and Pacific
countries: Cf. UNICEF, Diversion not Detention: A study on diversion and other alternative measures for children in conflict with the law
in East Asia and the Pacific, 2017, p. 37.

314 Ibid.
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Diversion with conditions: towards child protection

When the nature of the offence and the circumstances suggest that ‘non-intervention’ is
not the best solution, the authorities should be able to choose among a set of diversionary
measures with rehabilitative purposes. These measures can include counselling, treatment
for substance abuse, training and vocational courses and other measures, which are all aimed
at avoiding further formal criminal justice action by calling upon the child protection system 3"

In Indonesia, diversion is implemented at the national level in the form of ‘diversion
from formal judicial proceedings without or with a restorative justice approach’ and
can be initiated by police, the prosecution and/or at court level. This conditional
form of diversion requires a child to commit to a plan that can include different
conditions, ranging from victim compensation, to medical and psychological
rehabilitation, training, education courses or community services. Informal police
diversion is also used, where the police officer refers the child to the local leader and
the dispute is solved through customary law.>'®

Croatia is a country where diversion has been reflected in legislation since the 1990s.
A set of different measures is put in place, which led to very low numbers of children
in detention. A successful programme called ‘STOP’ is, for example, running in the
city of Zagreb. The project is inspired by the ‘Halt’ project in the Netherlands.?"

Diversionary measures should be appropriate to the child’'s age, level of maturity, the
circumstances of the offence and the situation in the community, with reference to
support available.

Despite the factthat diversion has been criticised and that measures differ greatly worldwide,’™
there is a widespread consensus on its general benefits on education, prevention of drug use

315 Different educative/rehabilitative interventions and programmes can be combined depending on each specific case.
316 Cf. Diversion not Detention (2017), op. cit.

317 Defence for Children International, Protecting the Rights of Children in Conflict with the Law - Research on Alternatives to the Deprivation
of Liberty in Eight Countries, 2008. In the Central and Eastern European (CEE) region many countries have seen huge reforms of their
child justice systems in the last couple of decades. These reforms are interestingly characterised by the introduction of and investment
in diversion and restorative measures to prevent the formal justice proceeding and detention for children. Serbia and Albania, among
others, have introduced sets of diversionary restorative measures for children/young people in conflict with the law. Terre des Hommes
Foundation, ‘Lausanne in Hungary’, Alternative ways to address Youth (Away) project, Research synthesis report, 2018.

318 See particularly Daniel P. Mears et al., Juvenile Court and Contemporary Diversion, 2016; and Marianne Moore, Save money, protect
society and realise youth potential: Improving youth justice systems in a time of economic crisis, European Council for Juvenile Justice
& International Juvenile Justice Observatory, 2013; Jeffrey Butts, ‘Critical diversion’, Criminology & Public Policy, Vol. 15(3), 2016; Robert
D. Hoge, ‘Application of pre-charge diversion programs’, Criminology & Public Policy, Vol. 15(3), 2016; Mark C. Stafford, ‘New Call for
assessing the effects of 21st century juvenile diversion’, Criminology & Public Policy, Vol. 15(3), 2016; James V. Ray & Kristina Childs,
‘Juvenile Diversion’, Marvin D. Krohn & Jodi Lane (eds.), The Handbook of Juvenile Delinquency and juvenile Justice, 2015, pp. 422-
438; Rebecca D. Ericson et al., ‘Racial disparity in Juvenile Diversion: the Impact of focal concerns and organisational coupling’, Race
and Justice, Vol. 6(1), 2016; Joshua C. Cochran & Daniel P. Mears, ‘Race, Ethnic and Gender divides in Juvenile Court sanctioning and
Rehabilitative intervention’, Journal of Research in Crime and Delinquency, Vol. 52(2), 2015.
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and mental health. Diversion has been proven to have more positive effects on reoffending,
than formal court proceedings and provisions. There are several positive examples from
different regions in the world3"” Low rates of reoffending should, however, not be the only
indicator for the effectiveness of a child justice system, since the absence of re-offending does
not indicate the child’s wellbeing. A broader perspective should include the child's overall
best interests.3? In this regard, diversion allows the design of a balanced and individualised
response that addresses children’s specific needs and risk factors. In this way, diversion
produces a positive overall impact on the wellbeing of the child, on the victim(s) as well as
on the community. Furthermore, diversion reduces stigmatisation and avoids the detrimental
effects of a formal criminal proceeding. It is also more cost-effective and decreases court
caseloads, ultimately making the system more efficient.”

Diversion from Detention at Different Stages

of the Justice System
%%,
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319 Lesley McAra & Susan McVie, ‘Transformations in Youth Crime and Justice across Europe: Evidencing the Case for Diversion’, Barry
Goldson (ed.) Juvenile Justice in Europe: Past, Present and Future. London: Routledge, 2019, pp. 74-103; Cathrine Wood, Diversion in South
Africa: A review of policy and practice, 1990-2003, 2003; Frieder Diinkel (2009), op. cit., p. 159.

320 Stefaan Pleysier et al., ‘Restorative Justice and Adolescent Health’, Andrew L. Cherry et al., International Handbook on Adolescent
Health and Development, 2017, p. 133.

321 Cf. Frieder Diinkel (2009), op. cit.; Models for change Juvenile Diversion Workgroup, Juvenile Diversion Guidebook, 2011; Craig S.
Schwalbe, A meta-analysis of experimental studies of diversion programs for juvenile offenders, 2012; Marianne Moore (2013), op. cit.;
Holly A. Wilson & Robert D. Hoge, The effect of Youth diversion programs on recidivism: A meta-analytic review, 2013; James C. Howell,
Mark W. Lipsey & John J. Wilson, A handbook for evidence-based juvenile justice, Lexington Books, 2014; James V. Ray & Kristina Childs
(2015), op. cit.; Frieder Diinkel (2016), op. cit.; Daniel Mears et al. (2016), op. cit.
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An assessment of practices in several countries worldwide indicates that diversion works
best when:

- itis entrenched within the national legal framework;
- child protection/support services are available nationwide;

- different modes of intervention take the child’s environment (families and communities)
into account;??

- all the stakeholders (police, prosecutors, lawyers, judges, probation officers, social
services, etc.) involved in the child protection network receive appropriate training and
adequate resources;

- adequate human and financial resources are made available to guarantee equal
provision of services for children;

- procedures are smooth with little bureaucracy required;

- guidelines are set nationwide and awareness is raised about the benefits and
advantages of diversionary measures, including for serious offences; programmes offer
opportunities for restorative justice interventions;*%

- measures are gender-sensitive, accessible to all children, including children from
minorities, children with less socio-economic opportunities as well as children with
disabilities and developmental issues (who, for these same reasons, are often excluded
from diversionary programmes).3

322 Cf. Craig S. Schwalbe et al. (2012), op. cit., p. 31: ‘Cognitive-behavioural interventions and family-based interventions based on an
ecological framework have been fully established as key ingredients for successful interventions with delinquent youths’; Donald A.
Andrews & James Bonta, ‘Rehabilitating Criminal Justice Policy and Practice’, Psychology, Public Policy, and Law, Vol. 16, No. 1, pp. 39-55,
2010; Nana A. Landenberger & Mark W. Lipsey, ‘The positive effects of cognitive-behavioral programs for offenders: A meta-analysis of
factors associated with effective treatment’, Journal of Experimental Criminology, Vol. 1(4), 2005, pp. 451-476. This review also shows an
overall positive effect on reoffending of family treatment; see also: Johann A. Koehler, ‘A systematic review and meta-analysis on the
effects of young offender treatment programs in Europe’, Journal of Experimental Criminology, Vol. 9(1), 2013, p. 20.

323 Cf. Craig S. Schwalbe et al. (2012), op. cit.; William Bradshaw et al., ‘The effect of victim-offender mediation on juvenile offender
recidivism: a meta-analysis, Conflict Resolution Quarterly, Vol. 24(1), 2006; William R. Nugent, ‘Participation in victim-offender
mediation and the prevalence and severity of subsequent delinquent behaviour’, Research on Social Work Practice, Vol. 14(6), 2003.

324 Rebecca D. Ericson et al. (2016), op. cit.; Cf. Joshua C. Cochran & Daniel P. Mears (2015), op. cit.; Jamie ). Fader et al. (2014), op. cit.; Eileen
Baldry, et al. (2018), op. cit., pp. 636-652.

313




314

CHAPTER 9
CHILDREN DEPRIVED OF LIBERTY
IN THE ADMINISTRATION OF JUSTICE

A promising model comes from South Africa, a country that witnessed a complex
reform of its child justice system emanating in the Child Justice Act in 2008. This
provides for a wide range of diversionary measures: the child apprehended by the

police can be at first released with an informal warning or referred to a probation
officer, who prepares an assessment report. After this assessment, one of the various
diversion options can be chosen (even in combination) -if deemed appropriate.

These diversion measures must be distinguished from cases where children commit an
offence before they have actually reached the minimum age of criminal responsibility.
Typically, child protection authorities play the central role in addressing such situations
in that they develop individualised responses in collaboration with parents and the child
concerned. The intention is to prevent future offences from happening. In these cases,
justice responses are also limited to eventual interventions - specifically in relation to
custody violations by parents.’®

5.5 Applying Informal Justice Systems

In many parts of the world, an unknown but large number of children are treated within
informal justice mechanisms. These informal settings include traditional/indigenous
courts, councils of elders and other traditional authorities, who all play a crucial role in the
resolution of disputes. Informal justice systems can be defined as ‘every mechanism and
process that exists separately from formal State-based justice institutions and procedures,
such as police, prosecution, courts and custodial measures.?* These mechanisms commonly
rely either on customary and oral laws or traditions and religious texts. In some countries
they operate in parallel to the formal/central justice system, while in others they are
recognised by the States to have an important role in the resolution of disputes.3?

The main challenge posed by informal systems is the risk of violation of fairtrial rights and the
rule of law. The presumption of innocence can be compromised, as processes are voluntary
yet based upon the assumption of guilt. Furthermore, some sanctions/responses can result

325 See, for instance, the debate in Austria on the difficult interplay between child protection authorities and the justice sector in cases of
children committing offences before reaching the age of criminal responsibility: Federal Ministry of Justice, Final Report - Runder Tisch
‘Untersuchungshaft fiir Jugendliche - Vermeidung, VerRiirzung, Vollziehung’, 2014, p. 63.

326 African Child Policy Forum, Spotlight the invisible: Justice for children in Africa, 2018, p. 83; UN Women, UNICEF & UNDP, Informal Justice
systems: Charting a course for human rights-based engagement, New York, United Nations, 2012; Office of the High Commissioner for
Human Rights, Human rights and traditional justice systems in Africa, 2016.

327 So-called ‘legal pluralism’, see African Child Policy Forum, Spotlight the invisible (2018), op. cit., p. 83.



in violations of human rights (such as corporal punishment)?? while the risk of corruption
is also heightened.?® In many cases there is no minimum age restriction for participation
in informal processes.®® Additionally, no' distinct’ child justice system is provided. Given
the patriarchal nature of many traditional communities and informal structures as well as
the subordinate role that children usually occupy in these environments, there remains a
great risk of gender discrimination. The participation of children in decisions that affect
their lives can also be significantly reduced. Hence, it is crucial to train professionals and
stakeholders on how to work alongside individuals from informal settings so as to make
them more aware of child and other human rights. It is also important to collect more data
on the actual extent of the use of informal justice3

Informal justice, however, also holds potential for enhancing access to justice for all
children thereby protecting them from the risk of violence and abuse in detention.3* It can
be a highly accessible form of justice, also being available for economically disadvantaged
people in remote rural areas. It is flexible, cost-effective and usually avoids the use of
detention for children - both at the pre-trial and sentencing stages. It can also reduce the
detrimental effects of a formal proceeding. Inherently, informal processes within traditional
justice are based on cooperation, communitarianism, strong group coherence, consensus-
based decision-making as well as strong social ties. They rely heavily on a sense of
collective responsibility that, in the formal system, is increasingly replaced by the opposite
- notably a strong sense of individualism (even when a child’s wellbeing is at stake).
Moreover, informal justice is based on voluntary participation, which fosters relationships.
Significantly, it offers restorative justice outcomes while giving a certain level of autonomy
to the parties involved.33 What is more, informal justice mechanisms play a particularly
strong role for indigenous children and young people, who are often discriminated against

328 Cf. OHCHR, Human Rights and Traditional Justice Systems in Africa, Geneva 2016.

329 In its Global Report on Corruption in Judicial Systems of 2007, Transparency International claims that a ‘lack of clear regulation of
the interface between formal and informal institutions exposes women and children to disproportionate risk of corrupt practices’
(Transparency International, Global Corruption Report 2007: Corruption in Judicial Systems, Cambridge University Press, 2007); see also
Francis Karuiki, African traditional justice systems, 2017, p. 2, Available at https://www.academia.edu/34157113/African_Traditional_
Justice_Systems (accessed 10 June 2019).

330 Claudia Campistol et al., ‘Customary justice for children in Egypt: an overview of the situation in the Governorate of Assyut’, Restorative
Justice: An International Journal, Vol. 5(1), 2017.

331 The variety of practices can be enormous, given that each community within the same ethnic/religious group can rely on specific
practices. Research on children’s experiences in the informal justice systems is then needed to confirm or dismantle these truths, to
guarantee that informal processes take account of children’s rights (Cf. African Child Policy Forum, Spotlight the invisible (2018), op.
cit.; Francis Kariuki (2017), op. cit.; Francis Kariuki, ‘Conflict resolution by elders in Africa: successes, challenges and opportunities’,
Alternative Dispute Resolution Journal, Vol. 3(2), 2015.

332 Chris Cunneen & Juan Tauri, Indigenous Criminology, Bristol, Bristol University Press, 2017.

333 Francis Kariuki, (2017), op. cit.; Danish Institute for Human Rights, A study of informal justice systems: access to justice and human
rights, UN Women, UNICEF & UNDP, 2013.
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in more formal settings. Moreover, the decision regarding suitable responses to the offence
committed is usually more appropriate from a cultural perspective. It also respects the right
to self-determination of indigenous communities more generally to develop and control
their own culturally specific programmes and institutions.

In Samoa, the Village Fono Act 1990 provides the legislative basis for community
justice. It allows the Ali'i and Faipule of a village®* to resolve disputes and punish
acts of village misconduct according to the customs of that village. The community
leaders use traditional mediation to deal with the majority of cases involving children
in conflict with the law. Only serious cases and those that the community leaders are
not able (or not willing) to settle, are referred to the formal child justice system. The
traditional mediation process involves the community leader bringing the various
parties together - i.e., the victim(s), the child in conflict with the law, the child’s
parents/guardians and others who belong to the family or social support system/
community of the victim(s) and the child. They discuss what happened and how the
victim(s) or indeed the family of the victim(s) can be compensated. The goal is to
determine how peace and goodwill can be restored within the community. Usually,
the child is present during the mediation process, except in cases of very young
children (under 10-12 years). The outcome of traditional mediation is usually a fine
or financial/material compensation - to be paid by the child’s parents/guardians to
the victim(s). Moreover, the child is required to offer an apology or is assigned some
community work (e.g., clean or prepare the house for the next mediation meeting).3*

5.6 Non-custodial Practices at the Pre-trial Stage

When diversion at an earlier stage is not deemed appropriate, the justice system should be
able to choose from a range of non-custodial measures that prevent the child from being
deprived of liberty.*® Some non-custodial measures are specifically developed for the pre-
trial stage, including cautioning, bail release, foster care, community supervision, curfew and

334 The chiefs/councillors of the village.
335 Global Study Questionnaire, Samoa (UNICEF); see also: UNICEF (2017), op. cit.

336 See: Yannick van den Brink & Bart Lubow, ‘Pre-trial detention of children as a last resort? Strategies and challenges for reform in the
Netherlands and the United States’, Wendy O’Brien & Cédric Foussard (eds.), Violence Against Children in the Criminal Justice System,
London, Routledge, 2019 (forthcoming).



electronic monitoring. Such bail release should particularly be considered when the child is a
first offender and/or the child has been assessed not to pose a risk of re-offending?¥

In Northern Ireland, the Bail Support Schemes are intended to support young people
at risk of not complying with their bail conditions and thus also at risk of being
remanded. This measure provides an individualised programme for the young person,

involving their parents/carers. The programme agreed upon by the court usually
involves access to training, education, employment and social skills programmes. It
also involves access to health and substance abuse interventions, as well as support
assisting the young person to attend court hearings®?

Whereas these programmes of bail support may be particularly beneficial for disadvantaged
children without strong family and community support,®° there are other non-custodial
measures alternative to pre-trial detention. For example, the court may consider conditional
release back to the family, to residential care or foster care.**® Community measures and more
comprehensive programmes that combine individualised sets of educative interventions
and treatment are equally valid alternatives to pre-trial detention.

Programmes aimed at pre-trial release and community alternatives have proven
successful in Mexico. In a number of States, Adolescent Pretrial Services Units

(‘UMECA’) have been established, tasked with pre-trial risk assessments before the
initial hearing, and considered as ‘best practice’ in relation to reduce numbers of
children in pre-trial detention.?*

In cases when the assessment of a child’'s family situation does not allow for the child to
be returned back into his/her family, foster care presents an opportunity to keep children
away from formal custody. Although foster care is well-established in many countries, it is

337 Cf. CRC-Committee, General Comment 10 (2007): Children’s rights in juvenile justice, CRC/C/GC/10, 24 April 2007, para. 94: ‘There should
be a discretion to release with or without conditions, such as reporting to a police station or probation officer, and the payment of
monetary bail should generally not be a requirement.

338 Louise Forde, Ursula Kilkelly & Deirdre Malone (2016), op. cit., pp. 51-52.

339 In Kenya, Bail and Bond Guidelines have been issued in 2015, providing that where the accused person is a minor, the denial of bail or
bond is considered not to be in the best interests of the child. In making a bail decision in the case of accused persons who are children,
the court should consider alternatives to remand, cf. Silvia Randazzo, Human Rights and deprivation of liberty in Kenya, 2016, pp. 94-95.

340 ‘Conditional pre-trial release to parents/guardians of family members’ and ‘Pre-trial release to parents/guardians, family and
community leaders/elders’ are documented practices respectively in Thailand and Samoa (cf. UNICEF, 2017).

341 Doug Keillor, Children in Prison:Excessive juvenile pretrial detention in Mexico City, International Justice Consulting, p 47.
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still very often not formally integrated in the criminal justice system. In fact, there is a lack
of awareness about the crucial role foster care can play in efforts to prevent detention.

In England and Wales the practice of intensive fosteringwas introduced in 2008. Itis inter alia
used as a solution for children in contact with the justice system whose family environment
has been assessed as having contributed to their criminal behaviour. The placement of the
child in foster care can last from 6 months to 12 months. It can also be linked to support
programmes for the child’s family. In such a case, family therapy, counselling or parenting
skills can begin to proactively address underlying issues leading to criminal behaviour.3%

In several African countries that responded to the questionnaire, pre- and post-trial
practices are described as involving the family environment. These practices hold the
option to either release a child into foster care/family placement®? or to their parents/a
trustworthy person.** The family environment also appears to play an important role in
Asia, since several countries mention the possibility to release the child to their family,
parents or guardian,*® a foster family or caregiver3% Moreover, placing the child into the
care of village authorities may provide for another alternative to deprivation of liberty.3
In any such context, mechanisms should be in place to ensure high quality of foster care,
including training and supervision.

5.7 Reducing the Use of and the Time in Pre-trial Detention

In addition to the non-custodial solutions mentioned above, other measures should also be
put in place so as to ensure a child spends as little time as possible in pre-trial detention.
Where it cannot be avoided it should be applied only for the shortest appropriate period of
time. Some strategies and promising practices (apart from the investment in alternatives)
include for example:

providing statutory time limits and their strict enforcement;

prioritising cases of children in pre-trial detention by the judicial authorities;

342 British Association for Adoption & Fostering (BAAF), Alternatives to custody. Developing specialist fostering for children in conflict with
the law: The Alternatives to Custody project — Europe, 2015.

343 UN Global Study Questionnaire, Benin (State Reply), Chad (State Reply), Madagascar (State Reply).

344 UN Global Study Questionnaire, Benin (State Reply), Burkina Faso (State Reply), Libya (UN Agency Report), Madagascar (State Reply),
Mauritius (State Reply), Republic Congo (State Reply).

345 UN Global Study Questionnaire, Cambodia (UNICEF), Iraq (State Reply), Lao (UNICEF), Malaysia (UNICEF), Myanmar (UNICEF), Philippines
(UNICEF), Vietnam (UNICEF).

346 UN Global Study Questionnaire, Cambodia (UNICEF), Iraq (State Reply).
347 UN Global Study Questionnaire, Lao (UNICEF).



- ensuring timely first-appearances that set pre-trial conditions and an automatic review
of pre-trial detention every 14 days as a minimum;*¢

- ensuring adequate resources for child justice systems;
- avoiding trial of children in adult courts.*

Moreover, the effective provision of legal safeguards is of crucial importance. The right
to legal assistance and the role of the defence lawyer are essential at this stage and can
prevent unnecessary detention for children waiting for trial.>*®

5.8 Applying Non-custodial Solutions at the Trial Stage

There is a wide variety of non-custodial measures applicable at the stage of sentencing. The
most common types are community supervision and community services, where in both
cases programmes can include a plurality of different interventions.

With community supervision the young person is normally placed under the supervision
of a probation officer/social worker. In addition, the child is usually required to attend a
diverse range of programmes that can include training, education, social activities, reparation,
counselling and mentoring. Community services are also widely available and applied either
as a stand-alone option or as part of a more comprehensive rehabilitation programme.

Besides that, a variety of non-custodial dispositions can be provided, including warnings,
reprimands, reparation of harm, supervision or surveillance orders. Several non-custodial
dispositions can be applied simultaneously, while their implementation usually falls under
the jurisdiction of the municipal/local authorities as well as local social and probation
services. Inter-agency cooperation between the justice system and the child protection/
welfare system thus plays a crucial role in ensuring the availability of programmes in the

348 Juvenile Justice Advocates International, Children in pre-trial detention. Promoting stronger international time limits, 2018, pp. 46-51.

349 The study includes a global survey on pre-trial detention for children, recommendations from international, regional and national
human rights bodies, and two case studies conducted in Chihuahua State, Mexico and in Baltimore City, USA. Juvenile Justice Advocates
International, Children in pre-trial detention. Promoting stronger international time limits, 2018, pp. 46-51; see also: Penal Reform
International, Model for Reform:Ten-point plan’ to reduce pre-trial detention, 2015, Available at https://www.penalreform.org/resource/
ten-point-plan-reducing-pre-trial-detention/ (accessed 10 June 2019).

350 On the crucial role of the lawyer for children see also: the Defence for Children Guide, Practical Guide for Lawyers: How to defend a
child in conflict with the law?, 2018, Available at http://www.mylawyermyrights.eu/wp-content/uploads/2016/05/PRACTICAL-GUIDE-
FOR-LAWYERS.pdf (accessed 10 June 2019).
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first place. Such cooperation is also needed to ensure that the judicial authorities are
aware of these options.3

In Thailand, a rehabilitation plan that comprises various interventions is also at the
centre of the alternative measure of ‘temporary disposal of the case by the court’.
Even for serious offences, the court may order a rehabilitation plan that contains
conditions with which the child and his/her parents/guardians must comply. This plan
can be developed through a restorative conference led by a lay judge, which includes
the victim with his/her support, the offender with his/her parents/guardians, the

community leader (and sometimes a social worker, psychologist and the prosecutor).
The plan can include education, training, compensation to the victim, other measures
and interventions that also address the family of the child. The programme can last
between six months to approximately two years. It is also regularly monitored by
a multi-disciplinary team. Completing the programme successfully then ultimately
leads to the dismissal of the case.?®

For children with complex behavioural problems and/or substance use issues, specific
types of alternatives can be available, such as care-based and therapeutic measures>*
The efficacy of addressing the factors that may have led to the offence is well proven and
numerous studies have found Multisystemic Theraphy (MST) to be effective in reducing re-
offending.®* The estimated reduction in long-term reoffending as a result of MST ranges
from 25% to 70%. Currently, the programme is well established in many jurisdictions in
North America, the UK, Australia and Europe.>*

351 The duration of the programme is agreed with the court. The agreed plan needs to be regularly monitored by a multi-disciplinary
team, usually leading to the dismissal of the case if it is completed successfully. Some good examples are documented in East-Asia
and the Pacific (Thailand and Samoa), as well as Europe (Estonia, Italy, Northern Ireland, the Netherlands, Spain). Cf. UNICEF (2017), op.
cit.; Terre des Hommes Foundation, ‘Lausanne in Hungary’ (2018), op. cit.; Defence for Children International, Protecting the Rights of
Children in Conflict with the Law - Research on Alternatives to the Deprivation of Liberty in Eight Countries, 2008.

352 A conferencing alternative is also documented in Samoa, where it is called ‘pre-sentencing meeting at the trial stage’. Cf. UNICEF,
Diversion not detention: A study on diversion and other alternative measures for children in conflict with the law in East Asia and the
Pacific, 2017.

353 Marianne Moore, Save money, protect society and realise youth potential. Improving youth justice systems in a time of economic crisis,
European Council for Juvenile Justice & International Juvenile Justice Observatory, 2013.

354 Cf. Peter Murphy, Anthony McGinness & Tom McDermott, Review of Effective Practice in Juvenile Justice: Report for the Minister for Juvenile
Justice, Australia, Noetic Solutions, 2010, p.36. In the Netherlands, results from research about the effectiveness of MST interventions
show that 85% of the programmes are successfully completed and 82% of the young people involved do not reoffend: Cf. Louise Forde,
Ursula Kilkelly & Deirdre Malone (2016), op. cit., p.40.

355 Cf. Peter Murphy, Anthony McGinness & Tom McDermott (2010), op. cit., p.36



In the Netherlands, a multisystemic therapy (MST) intervention is used as a non-
custodial measure for young offenders with complex behavioural problems. Itinvolves
both the young person and his/her family. The measure takes place at home and a
therapist works together with the child and the family. The intention is to empower

the entire household, while also working on strengthening close relationships in the
wider community. This programme can be accompanied by the ‘Tools4U’ programme,
developed for young offenders with cognitive issues. It teaches them how to use
specific techniques in order to improve and strengthen their cognitive and social
skills.>*

Based on prior assessment of capacities and attitudes of the child and the community,
the involvement of the community throughout the process is crucial for the successful
implementation of any programme. It is also highly beneficial for bringing about a reduction
in reoffending. Significantly it also promotes a sense of shared responsibility for the child’s
wellbeing within the community. Simultaneously it strengthens the child's a sense of
responsibility towards the community.

In Canada, a promising Life-Plan Coaching Programme called PACT (Participation,
Acknowledgement, Commitment and Transformation) has been introduced in
order to assist young people between 12 and 18 years of age who have persistently
reoffended. Developed in Toronto in 2012, PACT provides a community response to
serious offences. Young people are usually referred to this programme as part of a
probation order or bail conditions. They are assigned to eight community service
projects to develop specific life-skills. These provide them with safe spaces to

complete community service, obtain practical skills, build self-esteem and explore
potential career paths, while also giving back to their communities in meaningful
ways. The coaching is geared toward building capacity and empowering young people
in that it is designed to give youth the confidence and vision to put their plans into
action. It helps them with acknowledging the need to change their behaviour, while
providing them with the necessary support and structure to realise their vision of a
better life.>>

356 Louise Forde, Ursula Kilkelly & Deirdre Malone (2016), op. cit.
357 Cf. Marianne Moore (2013), op. cit., p.61
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Practices in different countries show that any effective rehabilitation programme provided
as non- custodial solutions needs to be:

- holistic, dynamic and participatory;*#

- based on an integrated approach between various stakeholders in the justice, child
welfare, probation and social services systems;**

- reliant on resources allocated at national and local level that guarantee an equal
provision of services throughout the country;,

- inclusive in that it involves families and communities through support and/or training
as well as relationship building activities between the child and the family;

- designed to reduce stigmatisation, and
- committed to broaden a sense of ownership and shared responsibility.3®

Community sanctions have been proven to have a positive effect even with serious and violent
offenders, reducing reoffending by as much as 50%.3' Furthermore, functional family therapy,
meaning a family-focused programme that aims at reducing risk factors and enhancing
protective factors, is also proven to be effective in significantly reducing reoffending.3®

358 Séverine Jacomy-Vité, Green paper on Child Friendly Justice: The Social reintegration of youth offenders as a key factor to prevent
recidivism, European Council on Juvenile Justice,2007, Available at https://www.oijj.org/doc/inf/Green_Paper_NGO_Section.pdf
(accessed 10 June 2019).

359 Cf. Articles 1-2 of the Council of Europe Recommendation Rec(2003)20 of the Committee of Ministers to Member states concerning
new ways of dealing with juvenile delinquency and the role of child justice: ‘the juvenile justice system should be seen as one
component in a broader, community-based strategy for preventing juvenile delinquency, that takes account of the wider family,
school, neighbourhood and peer group context within which offending occurs!

360 Cf. Séverine Jacomy-Vité (2007), op. cit.; Marianne Moore (2013), op. cit.

361 Barry Goldson & John Muncie, ‘Children’s human rights and youth justice with integrity’, Barry Goldson & John Muncie (2015), op. cit.;
Marianne Moore (2013), op. cit., pp. 8-9; Louise Forde, Ursula Kilkelly & Deirdre Malone (2016), op. cit. Once more, a promising example
comes from Germany, where the introduction of community sanctions replacing short-term detention produced a significant reduction
in young reoffending — even with medium-high risk offenders. Research conducted in 2003 showed that the reoffending rate for young
people committed to short-term detention was 70% within & years, compared to less than 40% within 4 years for similar offences
sentenced with educational community sanctions. (Cf. Scott H. Decker & Nerea Marteache, International Handbook on Juvenile Justice,
Springer, 2017, pp. 314-315; Frieder Diinkel & Ineke Pruin, ‘Community Sanctions and the Sanctioning Practice in Juvenile Justice Systems
in Europe’, Josine Junger-Tas & Frieder Diinkel (eds.), (2009), op. cit., p187.

362 Marianne Moore (2013), op. cit., pp. 8-9; Louise Forde, Ursula Kilkelly & Deirdre Malone (2016), op. cit., p.60, referring to the Scott W.
Henggeler et al., Multisystemic treatment of antisocial behavior in children and adolescents, New York, The Guildford Press,1998.


https://www.oijj.org/doc/inf/Green_Paper_NGO_Section.pdf

In Vietnam, community-based education is the most often used alternative to post-
trial detention. The child is placed under the supervision and education of the local
communes, wards, district administration or social organisations. They must fulfil
obligations for education, employment and rehabilitation. This allows sentenced
children to remain with their families. Since community level education is a non-
custodial measure, the president of a local People’s Committee has the authority
to decide whether or not a child must participate. Before deciding the matter, the
law requires that he/she organises a meeting with the local police chiefs, legal
representatives, representatives of local organisations and the families of those who
may be required to participate in the education. Within days of this meeting, the
president issues a decision. The agencies charged with carrying out the education
meet with the child to organise and implement a plan of action within a set time
limit. Once a month these organisations must report to the local People’s Committee
on the progress of the child. When the child has finished the duration of his/her
sentence, the People’'s Committee president issues a certificate.>®

5.9 Developing Restorative Justice Approaches

Restorative justice is a form of alternative justice that can be applied at any stage of the
proceedings. It can be used as a measure of diversion as well as a pre-trial and post-trial
practice. It can either function as a stand-alone measure or in combination with other
measures as part of a comprehensive probation/treatment programme.

There are many types of restorative justice practices with a multitude of projects developed
and implemented worldwide. As an approach restorative justice typically includes practices
such as victim-offender mediation, conferencing and circles. According to UN standards, ‘a
“restorative process” means any process in which the victim and the offender, and, where
appropriate, any other individuals or community members affected by a crime, participate
together actively in the resolution of matters arising from the crime, generally with the
help of a facilitator*** Restorative justice can be available at all stages of the proceedings.
Children who come in contact with the law can be referred to the restorative justice

363 Global Study Questionnaire, Vietnam (UNICEF), based on UNICEF, Diversion not Detention: A study on diversion and other alternative
measures for children in conflict with the law in East Asia and the Pacific, 2017, p. 62.

364 ECOSOC, UN Economic and Social Council Resolution 2002/12: Basic principles on the use of restorative justice programmes in criminal
matters, E/RES/2002/12, 24 July 2002; ECOSOC, UN Economic and Social Council Resolution2016/17: restorative justice in criminal
matters, E/2016/30, 26 July 2016. From a regional perspective, see also EU Victims’ Directive 2012/29, Article 2.1(d).
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services by the police, the prosecutor or the court. Central to this approach is a focus on
dialogue and steps towards restoration of the harm caused. To achieve this, restorative
justice welcomes the involvement of all the parties interested in the offence committed
by a child, including the community, with the expectation to have a positive impact on the
child’s rehabilitation and reintegration, and to reduce/eliminate the risk victimisation and
stigmatisation.®® Significantly however, the rights of the child offender should always be
protected without neglecting the needs of the victim (who may often be a child as well).
Restorative justice is quite commonly used in Asian, African, Oceanic and South American
countries and is often based on traditional values, customs and practices. This should be
clearly recognised, considered and understood before it is applied.>*®

The Adolescent Attention Programme in El Salvador focuses on restorative practices
such as conciliation and referral, repairing damages and avoiding confronting
children who commit less serious crimes with the criminal justice system. In recent
years, teachers have received training in order to understand the special needs
of child offenders, who are referred to schools for the purpose of their continued
education. Several initiatives aim to prevent violence against children as well as

their participation in gangs. The focus of such initiatives is to provide vocational
training and recreational spaces. Examples of the programmes in El Salvador is’
City of Childhood and Adolescence’ programme organised by the Institute for the
Development of Children and Adolescents (ISNA). Every year approximately 10,000
children benefit from the Institute’s programme.3®

Restorative justice illustrates very well that when all parties concerned feel as if they are
treated fairly and with trust, they experience genuine relief for being heard and grateful for
having had possibility to express themselves in a safe and attentive environment.?® In the

365 As recommended by the UN Model Strategies and Practical Measures on the Elimination of Violence against Children in the Field of
Crime Prevention and Criminal Justice, para 31.

366 Cf. Chris Cunneen & Barry Goldson, ‘Restorative justice: A critical analysis’, Barry Goldson & John Muncie (2015), op. cit., pp. 137-
156; Brunilda Pali & Silvia Randazzo, Practical Guide on Implementing Restorative Justice with Children, International Juvenile Justice
Observatory, 2018.

367 Global Study Questionnaire, El Salvador (State Reply).

368 Stefaan Pleysier et al., ‘Restorative Justice and Adolescent Health’, Andrew L. Cherry et al., International Handbook on Adolescent
Health and Development, The Public Health Response, 2017, p. 131; Paul McCold & Banjamin Wachtel, Restorative policing experiment:
The Bethlehem Pennsylvania police family group conferencing project, Piperville (PA), Community Service Foundation, 1998; Allison
Morris & Gabrielle Maxwell, ‘The practice of family group conferences in New Zealand: Assessing the place, potential and pitfalls of
restorative justice’, Adam Crawford & Jo Goodey, Integrating a victim perspective within criminal justice, London, Routledge, 2000;
Christa Pelikan & Thomas Trenczek, ‘Victim offender mediation and restorative justice: The European landscape’, Dennis Sullivan
& Larry Tifft (eds.), Handbook of restorative justice, London, Routledge, 2008; Mark S. Umbreit et al., ‘Victim offender mediation: An
evolving evidence-based practice’; Dennis Sullivan & Larry Tifft (2008) op. cit., pp. 52-62.



case of children, the child is guided by skilled professionals towards an understanding of
his/her act, its consequences and possible solutions that are restorative for all the parties
involved. Children who were involved in conferences expressed appreciation for finally
having some form of control over the process. The paradigm brought about by restorative
justice practices therefore embodies a necessary shift in attitude from criminalisation
(where a child is a passive recipient of a punishment for behaviour) towards a proactive
process of ‘responsabilisation’, which is always proportional to the offence committed.
Research has confirmed positive outcomes from restorative justice with regard to reducing
reoffending. One of the most systematic assessments shows a 7% lower re-offending rate
for restorative justice programmes compared to formal proceedings, with little variations
between different samples (adults/children); particularly good results have been achieved
when restorative justice is offered to serious offenders.3®

369 James Bonta et al., ‘Restorative justice and recidivism: Promises made, promises kept?, Dennis Sullivan & Larry Tifft (eds.), Handbook
of restorative justice: A global perspective (pp. 108-120). London, Routledge, reported by Stefaan Pleysier et al., (2017), op. cit. Also, in
Northern Ireland, it emerges quite clearly that restorative responses have more positive effects on young people than when they are
handled within the formal criminal justice system. The reoffending rate for young people who participated in court youth conferences
is 45.4%. Young people who participate in diversionary conferences reoffend at a rate of 29.4%. Conversely, reoffending rates for
custodial institutions is 68.3% and 58.8% for probation orders (Stefaan Pleysier et al. (2017), op. cit., p. 132).
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Diversionary conferencing is available in Ireland, Northern Ireland and Belgium at
different levels.’® In Ireland, young people who have committed an offence can be
referred to a restorative conference, without restrictions on the types of offences
eligible (thereby also including serious offences). In this instance, the police have
the discretionary power to refer cases. The police need to strike a balance between
considering public interest in prosecution, while also protecting the best interests of
the child. Only when the offender takes responsibility for the act and gives consent,
a conference is held at the police station, facilitated by a trained police officer. The
eligible participants are: the child's parents/guardians, other significant adults,
representatives of the enforcement agencies (as well as child protection agencies),
the victim with his/her family and/or supporters. Ultimately, the objective of the
conference is to agree on a plan with which the child has to comply. If the plan is
agreed upon the charge is dropped.

In Northern Ireland, petty offences are usually diverted at police level, while
serious offences can be referred to conferencing at prosecutor level. At court level
it is mandatory to refer young offenders, who admit guilt and gave their consent
to participate in the conferencing process, to a so called ‘court-ordered youth
conference’ (an alternative to detention at sentencing level).

In Belgium, the procedure at police level differs significantly from the countries
above in that fulfilling the plan/agreement developed during the conference does
not automatically have an impact on the charges. In terms of diversion or sentencing,
this also depends on the level of satisfaction for the public interest. At the youth
court level though, restorative disposals are prioritised over other measures. At
every stage of the proceedings, youth judges can propose victim-offender mediation
(VOM) or conferencing to young offenders.?”

Practice shows that restorative justice works best with children when there is a legal basis,
with clear referral systems in place. Moreover, all the stakeholders cooperating with this
approach should always be informed at every stage. To best address children, restorative

370 For more details about restorative diversionary practices in Belgium and Northern Ireland see: Tim Chapman, Protecting Rights,
Restoring Respect and Strengthening Relationships: A European Model for Restorative justice with Children and Young People,
International Juvenile Justice Observatory & European Council for Juvenile Justice, 2015.

371 Frieder Diinkel, Joanna Grzywa-Holten, Philip Horsfield & Andrea Parosanu, ‘Restorative Justice and Juvenile Offenders in Europe:
Comparative overview', Frieder Diinkel, Philip Horsfield & Andrea Parosanu (eds.), European Research on Restorative Juvenile Justice,
International Juvenile Justice Observatory & European Council for Juvenile Justice, 2015.
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justice services must also be available, accessible, safe and of high quality. Furthermore,
involving mediators properly trained in children’s rights and communication techniques
is shown to lead to positive results. It is crucial that at every stage free consent should be
obtained after all parties concerned have been provided with unbiased information. This
ensures the prevalence of a child-sensitive approach that guarantees child participation in
multiple ways. In order to ensure effective participation though, communication techniques
must be arranged that consider the child’s age and understanding. Throughout this process
proportionality must be guaranteed. Finally, restorative justice works best when the
community is involved at all stages.?”

6. Treatment with Dignity, Rehabilitation and Social Reintegration

6.1 Adequate Treatment in Detention and Rehabilitation

This Study provides evidence of the negative impact on children of failures to prevent
deprivation of liberty and of the lack of non-custodial measures, incompatible with existing
child rights and criminal justice standards. Therefore, States should work towards reducing
detention of children in administration of justice to an absolute minimum, keeping in
mind that detention is only permitted as a measure of last resort. In situations, where
deprivation of liberty of children is nevertheless unavoidable, respect for the child’s rights
while in detention remains paramount. Nothing in this section is intended to justify existing
practices of deprivation of liberty of children, nevertheless, new approaches to improve
their treatment shall be discussed.

Treatment for children in detention should be individualised and tailored to each child’s
specific needs, skills, social and familiar circumstances. Crucially, it should be developed
together with the child as soon as possible after a first assessment, yet it should always be
evaluated and, if needed, adapted regularly in the course of the child’s detention.

An internationally compliant model of treatment and intervention for children in detention
must be multi-disciplinary and holistic in nature. Importantly, it should always aim to
create a safe environment for the child, while also addressing the diverse dimensions of a
child’s development. These dimensions include considering the child’s psychological and
emotional state. Treatment should also address the way a child thinks and behaves through
cognitive behavioural strategies. The educational, social and relational dimensions are also

372 Brundilda Pali & Silvia Randazzo, Practical Guide on Implementing Restorative justice with Children, International Juvenile Justice
Observatory, 2018.
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to be addressed head-on in any model selected.?” Although several approaches towards
treatment have been developed around the globe, some deserve particular attention due
to the fact that they are the most commonly cited and used:

The cognitive-behavioural model consists of addressing factors that contributed to the
offending. It does so by specifically working on the child’s personal resilience, while also
reinforcing the child's emotional ties and support networks. It is used to treat people who
have committed serious offences, who seem to respond positively to individual therapy
and interpersonal skills training that mix a variety of components.

The Risk-Need-Responsivity (RNR) Model is considered a reference model - particularly
for (young) people who have committed serious offences; it focuses on intervention by
addressing risk-factors and support needs to prevent (re-)commission of offences.’

Moreover, ‘strength-based’ approaches are steadily gaining ground. As an approach it
addresses the child's integral personality, needs, strengths and broader socio-familial context
and circumstances. Addressing these aspects aims to proactively guide children towards
finding meaningful goals, thereby directly assisting their reintegration into the community.>®

373 Francisco Legaz Cervantes, Juan José, Periago Morant & Amparo Pozo Martinez, ‘Model of Psychosocial Intervention for Children
Deprived of Liberty in a Juvenile Justice Framework: Efficiency Through International Standards’, Protecting Children against Torture in
Detention: Global Solutions for a Global Problem (2017), op. cit., 2017, pp. 217-231.

374 Like modelling, role-playing, social problem solving; see also Joanna A. Koehler et al., ‘A systematic review and meta-analysis on
the effects of young offender treatment programs in Europe’, Journal of Experimental Criminology, Vol. 9(1), 2013; Cf. Francisco Legaz
Cervantes et al. (2017), op. cit., pp. 217-231; Séverine. Jacomy-Vité, Green paper on Child Friendly Justice: The Social reintegration of
youth offenders as a key factor to prevent recidivism, European Council on Juvenile Justice, 2007, pp. 36-42, Available at https://www.
oijj.org/doc/inf/Green_Paper_NGO_Section.pdf (accessed 10 June 2019); Mark W, Lipsey et al., Effective intervention for serious juvenile
offenders: A synthesis of research, US Department of Justice, 1998.

375 This model was introduced around the ‘90s in Canada and now is largely used with treatment of different categories of offenders
in custody, including young offenders; see also Donald A. Andrews et al., ‘Classification for effective rehabilitation’, Criminal Justice
and Behavior, Vol. 17(1), 1990; Donald A. Andrews & C. Dowden, ‘Risk principle of case classification in correctional treatment: A meta-
analytic investigation’, International Journal of Offender Therapy and Comparative Criminology, Vol. 50(1), 2006; Donald A. Andrews
& James Bonta, Risk-Need-Responsivity Model for Offenders Assessment and Rehabilitation, Public Safety Canada, 2007; Donald A.
Andrews & James Bonta, ‘Rehabilitating Criminal Justice Policy and Practice’, Psychology, Public Policy and Law, Vol. 16(1), 2010; UNODC,
Handbook on the prevention of recidivism and social reintegration of offenders, 2013.

376 Risk-factors include characteristics of an individual, including his/her life circumstances, that are favourable to criminal activity. The
combination of these factors is often the focus of rehabilitative treatment according to the RNR model (e.g. antisocial cognitions,
substance abuse, poor parenting skills, etc.). On the other hand, the more ‘positive’ model - the so-called ‘Good Lives model’ - argues
that a more appropriate holistic approach would include ‘human needs’ (e.g. positive needs such as friendship, enjoyable work, loving
relationships, etc.). This model argues that these positive aspects should also be at the centre of rehabilitation treatments; see also
Clare-Ann Fortune, ‘The Good Lives Model: A strength-based approach for youth offenders’, Aggression and Violent Behevior, Vol. 38,
2018; UNODC, Handbook on the prevention of recidivism and social reintegration of offenders, 2013; T. Ward et al., ‘The Good Lives Model
and the Risk-Need-Responsivity model: A Critical Response to Andrews, Bonta, and Wormith’, in Criminal Justice and Behavior, Vol.
39(1), 2011; Donald. A. Andrews, James. Bonta & ). Stephen Wormith, ‘The risk-need-responsivity (RNR) model: Does Adding the Good
Lives Model Contribute to Effective Crime Prevention?, Criminal Justice and Behavior, Vol. 38(7),2011.


https://www.oijj.org/doc/inf/Green_Paper_NGO_Section.pdf
https://www.oijj.org/doc/inf/Green_Paper_NGO_Section.pdf

An interesting example comes from Louisiana, USA, where a multi-faceted integrated
treatment programme for child sexual offenders has been developed. This approach
is theoretically based on cognitive-behavioural models, but integrates various forms

of intervention. On the one hand, it entails a process that includes provisions of
assessments, psychological/psychiatric treatment, education, pharmacological and
skills-based methodologies. On the other hand, it also integrates family/group therapy
and reintegration services, which includes a specific focus on re-entry intervention.?”

Instrumental to a successful reintegration of children after release is the possibility to
maintain close ties and relationships with families and friends. Some States have established
measures to ensure more meaningful interaction between children deprived of liberty and
their families, e.g. the creation of detached family meeting houses so that prisoners can stay
with their families for a few days.3® In other countries, arrangements have been putin place to
allow young people to use internet services to stay in contact with their families>” In Uruguay,
support is provided to parents, guardians and other family members who, for financial reasons,
would otherwise not be able to visit the centres. This support comes from the administration
of child detention facilities that includes a certain amount in the budget policy.3®°

To guarantee a positive environment in detention and a constructive relationship between
children and staff, multi-disciplinary staff training has shown some promising results in
reducing barriers. In such a training, the entire staff (ranging from the nurses to the prison
officers) participate together3®" What is more, in addition to reducing barriers, training the staff
on the rights of the child has further led to the improvement of conditions within facilities.®®

377 Lee A. Underwood et al., ‘Results from a Multi-modal Program Evaluation of a Four Year Statewide Juvenile Sex Offender Treatment and
Reentry Program’, Journal of Prison Education and Reentry, Vol. 2(2), 2015.

378 Republic of Korea: The Korea Correctional Service has built detached family meeting houses within prison facilities to allow inmates
to stay for one night and two days with family members in order to maintain family relationships. These family meeting houses now
operate in 41 facilities in 40 regions across the Republic of Korea, See: UNODC, Introductory Handbook on the Prevention of Recidivism
and Social Integration of Offenders, Available at https://www.unodc.org/documents/justice-and-prison-reform/crimeprevention/
Prevention_of_Recidivism_and_Social_Reintegration_12-55107_Ebook.pdf (accessed 10 June 2019).

379 Commissioner for Human Rights, Positions on Children’s Rights, Strasbourg, Council of Europe, May 2010, p. 6; CPT, Juveniles deprived of
their liberty under criminal legislation: extract from the 24th General Report of the CPT, Strasbourg, Council of Europe, 2015, para. 124.

380 Inter-American Commission on Human Rights Rapporteurship on the Rights of the Child, Juvenile Justice and Human Rights in the
Americas, pp. 101-102, Available at http://www.oas.org/en/iachr/children/docs/pdf/juvenilejustice.pdf (accessed 10 June 2019).

3811In the UK, the ‘Keppel Unit' (a specialised child detention facility in the north of England), has a multi-disciplinary team of
professionals, which includes prison officers, teachers, psychologists, nurses and mental health workers. Before the unit opened, all
these staff were trained together. This group training dismantled the barriers and suspicions between professions and a bond was
formed between them. This is maintained through regular multi-disciplinary meetings every morning and afternoon. Cf. Penal Reform
International & UK Aid, Protecting children’s rights in criminal justice systems: A training manual and reference point for professionals
and policymakers, 2013, Available at https://cdn.penalreform.org/wp-content/uploads/2013/11/Childrens-rights-training-manual-
Final%C2%ADHR.pdf (accessed 10 June 2019).

382 See Turkey: one module of the Ardic Programme was designed to train psychosocial personnel employed in Ministry of Justice
establishments (psychologists, social workers and some teachers) in handling children with specific problems through anger
management. The second module for administrators and staff members employed in child prisons, detention centre and education
centres provided basic awareness of child rights.
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The use of restorative justice within detention facilities has also shown promise for
restoring relationship and reintegrating children who committed serious crimes. It notably
shifts a detention facility from a space of punishment, to a place of care, treatment and
rehabilitation. Although restorative justice in detention is at present by and large used
on an experimental and localised level (and mostly only in adult prisons), interesting
programmes for children have been reported inter alia from Belgium, Germany, England
and Wales, and Portugal

During the last decade, a promising restorative practice has been implemented in
the children statutory institutions of Kenya. Using a method called ‘Participatory
educational theatre’, acting and performing become instruments helping children to
address the various forms of violence they are exposed to. By putting on plays they
express and deal with their oppression, abuse, mistreatment and neglect. In this

way, children become active bearers of their claims to justice. Both the children and
the audience are thus brought to reflect on what they see, which leads to a sense of
shared responsibility crucial for change. Moreover, being confronted with a theatrical
play also prompts the community to take action, become agents of social change and
find long-term solutions. Additionally, participatory educational theatre also serves
as a way to cope with traumas.?®*

Finally, multinational research on intervention programmes on children in contact with
the justice system shows that treatment programmes have a positive effect on children in
conflict with the law particularly when the interventions also address the child’s immediate
environment (family and community), not just the child’s individual behaviour3®

6.2 Monitoring and Complaints Mechanisms

Independent expert review and continuous monitoring is vital to ensure that the human
rights of children are upheld*® To this end, there are many forms of national and

383 See also Frieder Diinkel, Philip Horsfield & Andrea Parosanu (eds.), European Research on Restorative Juvenile Justice: Volume I,
International Juvenile Justice Observatory & European Council for Juvenile Justice, 2015; Tim Chapman, Protecting Rights, Restoring
Respect and Strengthening Relationships: A European Model for Restorative Justice with Children and Young People, International
Juvenile Justice Observatory & European Council for Juvenile Justice, 2015.

384 CESVI European Union, Guidelines Manual on Juvenile Justice Best Practices: An Evidence-Based Approach to the Justice Reforms in
Kenya, 2016.

385 Séverine Jacomy-Vité, Green paper on Child Friendly Justice: The Social reintegration of youth offenders as a key factor to prevent
recidivism, European Council on Juvenile Justice, 2007, Available at https://www.oijj.org/doc/inf/Green_Paper_NGO_Section.pdf
(accessed 10 June 2910); Kirk. Heilbrun et al., Risk factors and intervention outcomes: Meta-analyses of juvenile offending, Oxford,
Oxford University Press, 2005; Lipsey, ‘Juvenile Delinquency treatment: A meta-analytic inquiry into the variability effect, Thomas D.
Cook et al., Meta-Analysis for Explanation, New York, Russell Sage Foundation, 1992.

386 Barry Goldson & Ursula Kilkelly (2013), op. cit., pp. 345-371; Ton Liefaard (2016), op. cit., pp. 57-80.
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international independent monitoring bodies worldwide. Many countries have more than
one monitoring body in place. The duty to inspect conditions and treatment in child
detention facilities usually falls to statutory inspection bodies. For instance, the Children’s
Commissioner in New Zealand is charged with undertaking inspections, the findings of
which are then passed on to the Ombudsman and the judicial inspection bodies. In Austria,
a judge (mandated by the president of the Youth Court), must visit the detention facility
once a month to speak to the children, who were placed there by the Court. Civil society
monitoring is also a valuable form of scrutiny. This is, for example, undertaken in South
Africa by the Independent Correctional Centre Visitors (ICCVs).*¥” Additionally, many countries
worldwide have established independent National Preventive Mechanisms (NPMs) under
the Optional Protocol to the UN Convention against Torture (OPCAT), mandated to visit
all places of detention. These mechanisms are also responsible to deal with the issue
of children deprived of liberty and issue specific reports on how to improve children’s
treatment in detention.3® Other countries arrange for independent youth justice experts to
undertake reviews of places of child detention. In such cases it is imperative that reports of
such reviews are published and made publicly available in the interests of accountability,
transparency and the public good.

Children have the right to raise issues both to the staff supervising them and the authorities
running the detention facility itself. They should be able to do this without any reprisals.
For more serious complaints, an independent complaint mechanism should be in place so
as to conduct prompt and effective investigations. Some countries, such as Slovenia, have
established specialised administrative complaints mechanisms for children deprived of
liberty.?® Positive practices have also emerged from the MENA region. Here, independent
national institutions for the rights of the child and safe reporting mechanisms are being
created and implemented to not only monitor child justice systems specifically, but also
child rights as a whole*° Furthermore, most countries in this region are implementing
national child helplines where violence against children can be reported.®' They often do
this with the help of civil society organisations. In 2010, the National Centre for Human

387 Similar to the UK’s IMBs, South Africa has introduced ICCVs, who are trained members of the public often with no prior knowledge of
the prison environment.

388 For guidance on monitoring see: Defence for Children International — Belgium, Practical Guide - Monitoring places where children
are deprived of liberty, 2016; see also: European Network of Ombudspersons for Children, ENOC Position Statement on ‘The rights of
children/young people in conflict with the law, 2012.

389 Cf. CRC-Committee, Second periodic report of Slovenia, CRC/C/70/Add.19, 18 June 2003, para. 23, Available at https://undocs.org/
CRC/C/70/Add19 (accessed 31 August 2018).

390 Arab Republic of Egypt, The comparative Arab report on implementing the recommendations of the UN Secretary General’s study
on violence against children, 2013, Available at https://violenceagainstchildren.un.org/sites/violenceagainstchildren.un.org/files/
documents/political_declarations/las_report_final_2012.pdf(accessed 10 June 2019).

391 See Jordan, Bahrain, Saudi Arabia, Sudan, Iraq, Palestine, Qatar, Lebanon, Morocco and Yemen: children receive psychological guidance
services through child helplines and the use of websites.
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Rights in Jordan (an independent human rights based institution) has established a
specialised unit for children’s rights, which can receive complaints from children as well
as their representatives. The unit investigates complaints and follows up on them as well.3
In England, the NGO Barnardo’s has developed the Children’s Advocacy Service which is
placed in several penal institutions for young people who have committed offences across
the country. The service provides young detainees with a free helpline that enables children
to obtain support and be linked to other relevant professionals.®® Similarly, the Howard
League for Penal Reform provides a unique national legal team specialising in the rights
and entitlements of children and young people in penal detention.®*

When the rights of a detained child have been violated, non-Governmental organisations
often play a crucial role in reporting these violations. About half of the surveyed countries
permit child focused NGOs to bring cases before the court on behalf of victims. Particularly
English-speaking countries in Africa have established particularly powerful mechanisms
enabling support from NGOs. South Africa and Kenya are two noteworthy examples, where
NGOs are allowed to bring cases of public interest before the court that either involve
violations against the Bill of Rights or the Children’s Act.>

6.3 Release and Reintegration into the Community

Providing children in detention with proper rehabilitation programmes, while promoting
their physical and psychological integrity, is crucial for successful reintegration of the child
into the community. Reintegration should however not be regarded as merely the final step
necessitating the involvement of only a few professionals at the stage of a child’s release.
It is a process that involves all actors engaged in the protection of the child.**® Cooperation
between child detention facilities and civil society organisations should be fostered to
provide appropriate education and vocational training to children in detention, ensuring
that they do not leave the institution at an educational disadvantage. The representatives
of agencies providing such services should be consulted and should have access to children
while they are detained.

392 League of Arab States, Contemporary Arab Report on Implementing the Recommendations of the UN Secretary-General’s Study on
Violence against Children, 2012, p. 78.

393 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice, 2010, p. 92.
394 The Howard League for Penal Reform’s website, Available at https://howardleague.org/legal-work/(accessed 7 August 2019).

395 Cf. Child Rights International Network (2016), op. cit., p. 25; See: Ann Skelton ‘Child Justice in South Africa: Application of International
Instruments in the Constitutional Court’ International Journal on Children’s Rights, Vol. 26(3), 2018, pp. 391-422.

396 Séverine Jacomy-Vité, Green paper on Child Friendly Justice: The Social reintegration of youth offenders as a key factor to prevent
recidivism, European Council on Juvenile Justice, 2007, Available at https://www.oijj.org/doc/inf/Green_Paper_NGO_Section.pdf
(accessed 10 June 2910).
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The child’s reintegration into the community is therefore an issue for all children who enter
in contact with the criminal justice system, including children who benefit from non-custodial
measures. As soon as children experience detention, they not only have to come to terms
with its impact on their development, but also face stigma within the community due to
their past criminal behaviour and the fact that they were placed in an institution. All the
staff within the justice system must work together with professionals who work ‘outside’ of
the justice system, to guarantee a smooth and constructive return of the child back into the
community. Important to consider in this regard is the impact release from police custody
has on the child as well as their need for support in order to handle possible stigmatisation.
However, reintegration services (when available) do not often cover this vital stage’

A post-release programme is effective when preparing children for increased responsibility
and freedom, facilitating their interaction within the community, working together with the
child and the support systems, developing new resources and monitoring mechanisms and
testing the abilities of the youth and the community to deal with each other productively.
A few examples of early release and post-release programmes include:

supervision and attendance centres,

school attendance,

vocational skill training,

community service work,

reparation,

competency development programmes,

treatment programmes for alcohol or drug dependence,
mentoring programmes and

gang resistance programmes.®*

Additionally, besides serving as an option for diversion and treatment alternatives, restorative
justice practices also have promising elements for preparing a child for release and a smooth
reintegration back into society. Restorative justice within this context is a participatory form
of justice where the child takes ownership of the experience in order to make sense of the
offence and the harm it has done to victim(s). This engagement initiated within the confounds
of the detention facility forms the basis from where lives can be rebuilt. What is more, it
makes the return of the offender not just possible, but even desirable.

397 Séverine Jacomy-Vité, Green paper on Child Friendly Justice: The Social reintegration of youth offenders as a key factor to prevent
recidivism, European Council on Juvenile Justice, 2007, Available at https://www.oijj.org/doc/inf/Green_Paper_NGO_Section.pdf
(accessed 10 June 2910).

398 UNODC, Handbook on the prevention of recidivism and social reintegration of offenders, Criminal Justice Handbook Series, New
York, 2013.

333



https://www.oijj.org/doc/inf/Green_Paper_NGO_Section.pdf

CHAPTER 9
CHILDREN DEPRIVED OF LIBERTY
IN THE ADMINISTRATION OF JUSTICE

In Australia and New Zealand, the origins of restorative justice can partly be traced to
John Braithwaite’s ‘Reintegrative Shaming’ theory and in the participatory approach
of group/family conferencing. Developed in New Zealand and introduced to law

in The Children, Young Persons and Their Families Act (1989), this practice gathers
family and significant adults from the community in decision-making processes
that affect children in contact with the justice system. They focus on the restoration
of harmony and quick reintegration of the child.>*

7. Conclusions

e A comprehensive set of international human rights standards testifies to a strong
legal and political commitment by the international community to limit and prevent
the deprivation of liberty of children in the administration of justice. It is therefore
encouraging to find that most countries have indeed introduced child justice legislation.

e However, in reality, systems are often dysfunctional, leading to a huge gap between the
provisions of law and their implementation in practice.

e The dominant perception of children in conflict with the law disregards their status
as children. Instead, policies and practice often still tend to focus on retribution and
punishment rather than empowerment and rehabilitation — which is clearly contrary to
international child rights law. Additionally, the child’s agency and right to participate are
widely ignored.

e Research clearly indicates that deprivation of liberty has severe and potentially
permanent negative impacts on the wellbeing of children and therefore, by extension,
also on society as a whole. Prevention of detention in the administration of justice
should build also on lessons learned from other policies of deinstitutionalisation.

» Placing a child in detention as a measure of crime prevention, crime reduction and/
or community safety is largely ineffective, cost-inefficient and even counterproductive.

* Repressive approaches to law enforcement designed to combat drug use, terrorism,
organised crime and trade in small arms clearly have a negative impact on the prevention
of child offending and deprivation of liberty.

e Thereisa correlation between lack of capacity and resources and over-reliance on arrest
and detention, further exacerbated by lack of public awareness-raising, education and
training of professionals on non-custodial, diversionary measures.

399 Murray Levine, ‘The Family Group Conference in New Zealand Children, Young Persons and their Families Act of 1989: review and
evaluation’, Behavioral Sciences & Law, Vol. 18(4), 2000.
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The minimum age of criminal responsibility in several countries is strikingly below the
standards set by the CRC-Committee, with some countries even considering further
lowering. However, this stands in stark contrast to the global trend to increase the
minimum age of criminal responsibility.

Connected to this is the excessive criminalisation of child behaviour, including ‘status
offences’, in some countries. This runs counter to the principle of prevention and
reduction of deprivation of liberty.

Discrimination in the justice system (including in detention practices) is widespread
and remains inadequately addressed. Boys, children from disadvantaged background,
migrant communities and ethnic minorities are over represented in detention.

Shortage of human and economic resources as well as lack of training and supervision
significantly contribute to the risk of corruption in the administration of justice.

Insufficient investment is made in effective rehabilitation and reintegration programmes
to counter reoffending, based on sound empirical research and impact assessment.

Legislation and practices allowing the death penalty, life sentencing and the use of
corporal punishment as a sentence persist in some countries. This is in direct violation
of international child rights law.

In some countries, the excessive length of the proceedings results in a violation of the
principle of detention for the shortest appropriate period of time.

Conditions in detention are unacceptably poor in the great majority of countries. Such
conditions - including overcrowding; lack of separation between children and adults,
girls and boys; systemic invasion of privacy; lack of psychological support for the child,
including contact with his/her family and the outside world; insufficient access to and
quality of education, health care, recreational and cultural activities while in detention
- may amount to cruel and inhuman treatment.

Despite strong recommendations for follow-up in the 2006 UN Study on Violence against
Children, violence, corporal punishment, excessive restraint measures and indefinite
solitary confinement continue to be widespread at various stages of deprivation of
liberty in the administration of justice.

Instruments for structured inter-agency cooperation to prevent detention remain
underdeveloped or ineffective.

Insufficient attention is paid to systematic evaluation of both the quality of programmes
on prevention of crime committed by children and effective monitoring and complaint
mechanisms accessible to children.
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8.

Recommendations

Prevent the detention of children by reducing their criminalisation:

1.

10.

Develop and implement a National Strategy aimed at replacing the detention of
children in penal facilities with non-custodial solutions based upon broad consultation
with experts, civil society and children themselves.

Prevent excessive criminalisation of conduct of young people by comprehensively
reviewing and strengthening child protection systems with sufficient resources
and capacities. In this regard, clear standards for inter-agency cooperation should
be developed.

Establish effective programmes for primary prevention to tackle the root causes of
crimes committed by children, by strengthening parental support and assistance
for dysfunctional families, marginalised communities, addressing domestic violence
and gender discrimination, socio-economic disparities and social exclusion, weak
educational systems and unemployment among young people.

Allocate adequate resources to primary prevention, particularly including parental support,
family-strengthening and community-based programmes.

Abolish status offences that criminalise children for acts that would be lawful if they
were adults, offences criminalising behavioural issues based on perceptions of morality
or tradition and decriminalise children in victimising situations, such as trafficked
children or victims of sexual abuse.

Raise the minimum age of criminal responsibility at least to the age of 14 years, set
a single minimum age for all criminal offences committed by children and under no
circumstances reduce current minimum age limits.

Establish a range of diversion mechanisms available for all offences to prevent children
from becoming involved in the formal criminal justice system and make restorative
justice mechanisms widely available.

Ensure staff to be adequately trained to identify opportunities for application of
diversionary measures and support of children throughout their implementation.

Establish specialised diversion schemes for children with mental health needs and
drug or alcohol dependency.

Develop a system for disaggregated data collection, child justice statistics, analysis and
reporting on the status of children deprived of liberty.



11. Actively promote and support independent research, evaluation and assessment of the
impact of measures to prevent deprivation of liberty.

12. Review and comprehensively strengthen child protection systems with sufficient
resources and capacities. In this regard, formalised standards for effective inter-agency
cooperation between child protection, social services and the justice sector should be
developed and implemented.

Avoid detention wherever possible in the administration of justice:

13. Legislate to ensure that all children who come into contact with the formal criminal
justice system are managed within a specialised child justice system.

14. Ensure that police custody of children should never last longer than 24 hours.

15. No child shall be held longer than 30 days without formal charges being laid, and a
final decision on the charges should be made within six months from the initial date of
detention, failing which the child should be released.

16. Ensure legislation and practice to guarantee the periodic review of any ongoing
detention of a child.

17. Develop guidance for prosecutors and judges for consistent consideration of non-
custodial solutions and sentences, including the need to give explicit reasons for
rejecting such measures.

Protect the rights of children deprived of liberty and ensure an approach aimed at
empowerment and reintegration of children:

18. Ensure that all children deprived of liberty receive appropriate care and treatment in
relation to their needs, provided by staff trained to work with children.

19. Ensure that detained children are able to maintain regular contact with their family,
friends and other persons of trust.

20. Guarantee children the highest attainable standard of health, taking into account their
specific needs, including for girls in detention.

21. Provide quality education and training for detained children without discrimination.

22. Ensure that detained children who are themselves parents receive support in their
parenting role.
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23. Make widely available measures such as early release and post-release programmes
(including mentoring programmes, community service work and group/family conferencing).

Prohibit and eradicate all forms of violence against children in the administration of
justice, in particular:

24, Ensure that prison sentences of children comply with the requirement of the shortest
appropriate period of time.

25. Prohibit the use of physical and psychological violence as means of discipline
in detention;

26. Prohibit solitary confinement of children.

27. Restrict the use of restraint of children to situations where a child poses an imminent
and serious threat of injury to themselves or others and abolish all forms of restraint
that deliberately impose pain on children.

28. Establish special protection measures for children exposed to particular risks of
violence in the justice system, including LGBTI children, children from minorities and
children with physical and mental disabilities.

29. Ensure compliance with staffing standards to prevent all forms of violence during all
stages of proceedings.

Prohibit and eliminate discrimination of children in the administration of justice:

30.As part of the National Replacement Strategy, address discrimination within the criminal
justice system, particularly on the basis of race, ethnicity, religion, political opinion, sex,
gender identity, sexual orientation and disability.

31. Develop policies to address the overrepresentation of boys and of children from ethnic
or racial minorities and from disadvantaged socio-economic groups in the criminal
justice system.

32. Address and prevent the risk of profiling of racial minorities.
33. Make diversion measures available to all children in conflict with the law.

34. Ensure adequately qualified staff through inclusive recruitment policies, training and
sensitisation.

35. Provide effective access to interpretation and intercultural mediation, and assist children
from minority and indigenous backgrounds to better navigate the child justice system.



Ensure that children in contact with the justice system are met with processes designed
to meet their specific needs:

36. Legislate and invest adequate resources to ensure that in relation to administration of
justice, in all policies and decisions concerning children, their best interests are treated
as a primary consideration.

37. Legislate and invest adequate resources to ensure that all children are guaranteed the
right to be heard in all decisions concerning them and that their views are given due
weight in accordance with their age and maturity.

38.Ensure that at all stages, children are provided with information in a language they
understand, access to legal assistance and legal aid and further support, including
psychosocial assistance, required to engage with proceedings that affect them.

39. Ensure all staff who come into contact with children in the criminal justice system
receive specialised training on child justice and on how to work with children.

Provide effective safeguards and ensure accountability and redress for violations of
children’s rights in the administration of justice:

40.Ensure all children have access to effective procedural safeguards from the moment
they come into contact with the criminal justice system, such as to understandable
information, contact with family, legal assistance, and prompt appearance before an
independent judge.

41. Ensure that informal justice systems applied to children fully comply with human rights
and child justice standards.

42. Ensure independent and effective monitoring of all places of detention of children
in the criminal justice system, including through National Preventive Mechanisms and
children’s ombudspersons, and that the results of monitoring visits and independent
reviews are made available to the public in the interests of accountability, transparency
and the public good.

43. Establish and maintain effective, independent and confidential complaint mechanisms
accessible to all children at all stages in the criminal justice system.

44 Ensure remedies for any violation of a child’s rights while they are in detention,
including recognition of the violation, cessation, and reparation.
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© Anne-Christine Poujoulat/AFP via Getty Images, an incarcerated mother and her child, who lives in prison since birth, in Marseille, France
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Lolita and Diego’s Story
Italy

“Lolita remembers all the little moments that happen [...] She understands
and learns everything. She will not forget. If Lolita stays here longer, she
will forget nothing”, says her mother Jasmina.

Lolita (2,5 years) and her brother Diego (under 1 year) live with their 20-year-old mother
Jasmina in a women's prison in Turin, Italy. Jasmina requested to be placed under house
arrest, since she was still awaiting trial for a crime she committed 4 years ago. She wanted
to make sure that her children do not grow up in prison. All three of them are living
together in a prison cell on a special ward of the prison.

Observing her children grow up, Jasmina has noticed that living in prison clearly has an
impact on them. Every night at the same time, a female prison guard will do her rounds
- locking all the doors to the cells. For the rest of the night, the children are locked up
without any possibility to go out. The longer they are in prison, the more Diego cries.
They simply do not have enough recreational opportunities and moments of freedom.
Sometimes, when they are locked up, Diego hands her his jacket. ‘He is giving me his
jacket. He wants me to put on his jacket. He is letting me know that he wants to go out.
But of course, that is not possible.

There is nothing more she wants for her children then their freedom. ‘When Lolita leaves
it will hurt me, but | will also be happy.

Les Enfants en Prison, Directed by Rossella Schillaci, France, De Films en Aiguilles, Indyca, Arte France, 2016.
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1. Introduction

This chapter of the Global Study focuses on children who live with a detained or imprisoned
primary caregiver — usually the mother, but at times also the father or other primary
caregiver. These children are de facto deprived of their liberty, albeit indirectly. Statistical
data on the prevalence of the phenomenon are limited and, in most cases, incomplete.
However, even on a cautious estimation it may be presumed that the number of children
worldwide who live in prison with a primary caregiver runs in the thousands. The estimated
number based on the available data from the questionnaire replies to the Global Study and
other sources is approximately 19,000 children in 2017.

Number of Children living in Prison
with their Primary Caregiver

THERE WERE
AT LEAST
19,000
CHILDREN
CO-RESIDING
WITH THEIR
CAREGIVERS
IN PRISONS
IN 2017.
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' =1,000 children

Source: Responses to the Global Study questionnaires
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CHAPTER 10

The possibility for children to stay in prison' with a detained or imprisoned primary
caregiver?, and the restrictions placed on this practice in most jurisdictions, is a complex
issue with profound implications for the wellbeing and development of the child. It is
fraught with difficult considerations, beginning with the question of whether to permit the
practice at all, as both the exposure of the child to deprivation of liberty and the separation
of the child from a primary caregiver/mother have adverse consequences for the child.
In the words of an insightful observer: ‘The decision whether to allow a child to live in
prison with her/his mother involves two unpalatable options: do you separate a child from
her/his mother or have the child live in prison?? Further crucial considerations, which
typically need to be addressed on a case-by-case basis, relate to the overall life situation
of the parents and children in question, the availability of non-custodial precautionary
or punitive measures, possibilities for alternative care, the suitability of existing prison
facilities to accommodate infants and young children, and an informed assessment of how
cohabitation in prison or separation from the primary caregiver is likely to affect the child’s
emotional and developmental needs.

The applicable rules and associated practices in relation to these children differ widely from
country to country and even at times within particular jurisdictions. There is no universal
standard for how to administer and regulate the practice, and its scope, extent, rationale
and possible benefits and/or adverse effects are not well documented. The present chapter
seeks to compensate for this.* Moreover, the past decade has witnessed a remarkable upturn
in the attention paid to the situation of children of prisoners generally. However, this mostly
concerns children from parents by imprisonment and the complex emotional
disturbances, loss, anxiety and stigmatisation, etc., that follow from this. Both at policy level,
in judicial practice, and in the academic literature the specific situation of children living
in prison (not due to any fault of their own, but because of the imprisonment of a parent),
is a relatively neglected point of concern. There are, however, important exceptions to this
rule, as will be further elaborated below. Moreover, there are a broad range of established
legal standards that directly or indirectly apply to this situation. When these are properly

1 In this chapter, the term ‘prison’ applies primarily to correctional institutions, where primary caregivers serve a prison sentence.
In many States, primary caregivers may also be allowed to keep their children in a remand prison, where they are held in pre-trial
detention, either before a judgement by a court of first instance or during applied proceedings.

2 The use of the term ‘primary caregiver’ in this chapter refers primarily to the adult(s), who take on the primary responsibility of taken
care of the child. This may be the child’s biological parent/parents, or a foster parent and/or caregiver.

3 Oliver Robertson, ‘Children Imprisoned by Circumstance’, Human Rights & Refugees Publications, Quaker United Nations Office, 2008.

4 A more comprehensive record of findings and State practice as documented mostly on the basis of the UN Global Study Questionnaire
is on file with the researchers and will be presented in further detail in a follow-up publication.



construed, a coherent framework for addressing the relevant issues can be established. A
central aim of the chapter will therefore be to elaborate on this dimension.

The guiding principle informing the chapter is a) to consistently adopt a child rights-based
perspective on the issues at hand and b) to view decisions and actions at each stage of the
criminal justice process from the point of view of the affected children as rights holders
and not merely circumstantial victims of their caregiver's encounter with the criminal
justice system. This entails a sustained focus on the four general principles underlying the
Convention on the Rights of the Child (CRC), particularly the best interests of the child as
enshrined in Article 3, and on how this can be reconciled in practice with the requirements
of the criminal justice system.

The chapter documents . On
this basis, there is considerable scope for a constructive sharing of experiences, policy
adaptation, and improvement of the affected children’s circumstances. The chapter will
devote special attention to the gender dimension of the issue and will, on the basis of
expert advice and concrete examples from different regions of the world, seek to articulate
lessons learned. A particular focus will be on practices and experiences related to non-
custodial solutions, from pre-trial to sentencing dispositions, as this clearly is one of the
most obvious means by which to advance the underlying aim of the Global Study, namely
to minimise the exposure of children to deprivation of liberty in any way, shape or form.

345



346

CHAPTER 10

21 Pathways and Factors Contributing to Deprivation of Liberty

Children co-residing in prisons with their primary caregiver are not deprived of their liberty
as a consequence of their behaviour, nor because the State authority has chosen to deprive
them of their liberty as a deterrent or means of controlling their behaviour or actions.
The deprivation of these children’s liberty is the result of decisions and actions by others,
chiefly: the actions of their parent; the policy choices of government; and the sentencing
choices of judges. Cross-cutting all of these is a failure by criminal justice systems and
the governments designing them to recognise these children as rights holders and act to
uphold their rights.

The prohibited behaviour of the primary caregiver is an obvious causal factor in the
deprivation of liberty of co-resident children, but the State is also responsible for a range
of policies and practices that result in the deprivation of liberty of these children, which in
most cases is avoidable whilst still sanctioning the primary caregiver for criminal activity.
An important consideration in this regard relates to gender® Although it is not exclusively
women with whom children are detained, this is overwhelmingly the case,® and therefore a
close look at the patterns of offending among women - and the criminalisation of women
- is useful in assessing and disrupting the pathways to these children’s deprivation of
liberty. Female prisoners constitute only a small proportion of the global prison population
(typically between 2% and 9%), yet their numbers have been increasing at a significantly
higher rate than the corresponding numbers pertaining to male prisoners.” According to the
UN Office on Drugs and Crime (UNODC), the reason for this increase can be attributed in
part to a tightening of criminal justice policies across the world, whereby more women are
being imprisoned for petty offences. Tightened legislation for drug-related offences has also
played a substantial role in the increasing number of female prisoners.® In addition, many

5 See also Chapter 8 on Gender Dimension.
6 Cf. Oliver Robertson (2008), op. cit., pp. 17-18.

7 Roy Walmsley, World Female Imprisonment List, World Prison Brief, Institute for Criminal Policy Research, 4th ed., 2017, Available
at https://www.prisonstudies.org/sites/default/files/resources/downloads/world_female_prison_s4th_edn_v4_web.pdf (accessed 12
August 2019).

8 UNODC, Handbook for Prison Managers and Policymakers on Women and Imprisonment, Criminal Justice Handbook Series, New York, 2008.


https://www.prisonstudies.org/sites/default/files/resources/downloads/world_female_prison_4th_edn_v4_web.pdf

imprisoned women are victims of discriminatory legislation and practices,’ particularly in
countries where legislation derives from certain interpretations of religious laws whereby
women can be sent to prison for so-called moral crimes. As the UNODC highlights, the
majority of female prisoners may not need to be in prison at all. Many are charged with low
level and non-violent offences, and some are imprisoned because they are poor and not
able to pay fines. They do not pose a risk to the public. Nevertheless, their imprisonment
has a corollary effect on the number of children living in prison with a parent. This is
relevant in considerations of proportionate sentencing, particularly if the impact on the
child suffering deprivation of liberty is taken into account.

There is, furthermore, a global trend that women from minority groups, including racial,
ethnic, religious, national and linguistic minorities as well as indigenous women, are
disproportionately represented in the criminal justice system.” The UN Secretary-General's
guidance note on racial discrimination and protection of minorities acknowledges that
systemic discriminatory practices against minority groups are frequently reported in
criminal justice processes.™ The UNODC's guidance note on non-custodial measures for
women offenders highlights the impact of intersectional discrimination on women in the
criminal justice system.”? This is relevant not only for understanding which children are
more likely to be deprived of their liberty with a mother, but also in order to recognise State
responsibility for ensuring that discrimination against a mother in law and practice is not
the cause of the deprivation of liberty of any child.®

b. Policy Decisions by States
i. Policy on children residing with a primary caregiver in prison

Part of the child’s pathway to deprivation of liberty in these circumstances rests on whether
there is a policy or practice of allowing such deprivation of liberty. There is no universal
standard on whether children should be detained with a primary caregiver and under what

9 Laurel Townhead, Women in Prison and Children of Imprisoned Mothers: Recent Developments in the United Nations Human Rights
System, Quaker United Nations Office, April 2006.

10 There tends to be a significant over-representation of Roma/travellers and indigenous people who are detained both pre-trial and
after sentencing, and an even greater over-representation of them in juvenile detention. In relation to Roma/travellers there is
also a tendency to early marriage and child-bearing, which means that many of the juveniles in detention (both male and female)
are parents. In addition to the issues around why the over-representation arises, there are the issues of the particular impact and
challenges of incarceration for these individuals; a further issue is the possible impact on the children of the question whether the
parent is an ‘adult’ or a ‘juvenile’. See Rachel Brett, Roma & Traveller Children with a Parent in Prison: A Follow-Up Report with Case
Studies & Recommendations, Children of Prisoners Europe, 2018.

11 United Nations, Guidance Note of the Secretary-General: On Racial Discrimination and Protection of Minorities, March 2013, para. 22.
12 UNODC, Information note for criminal justice practitioners on non-custodial measures for women offenders, 2015.

13 Daniel Cullen, Children of Incarcerated Parents: Minorities in criminal justice systems, Quaker United Nations Office, August 2016.
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circumstances this is permissible. This is matched by a broad variation in State practice
from jurisdictions where no children are allowed to reside with a caregiver in prison to
those where they can reside up to a fairly advanced age.™ In most countries where the
practice is permitted, the applicable age limit falls between one and three years. In some
places, it is even lower (for example six months in and nine months in

) or mothers are allowed to keep their children with them during the breastfeeding
period. In many countries, it is possible for the age limit to be extended so that children
can remain with their caregivers in the absence of any other alternative. Such extensions
usually do not go beyond the age of six, but despite these official limits, in practice older

children also reside with their caregivers in prison in some countries. In (where
the age limit is six), children as old as ten have been recorded as living with their mothers
in prison because there is no alternative care available,” and in prison policy

allows children up to 18 years to remain in prison with their mother.

Following the Day of General Discussion on children with imprisoned parents in 2011, the
Committee on the Rights of the Child (CRC-Committee) concluded that given the range
of national and individual circumstances, individualised assessments are preferable to a
global recommended age up to which children can reside in prison with a parent.” This
entails undertaking a thorough examination in each case of what is in the best interest of
the child.

While a State’s policy on whether or not a child can reside in prison with a caregiver is of
course the most obvious point of concern, criminal justice and policing policies also have
a significant role in shaping the various pathways that contribute toa child’s deprivation of
liberty. As such, decisions regarding what activity is criminalised and what type of offender
policing should be applied are immediately relevant. This is particularly true in light of the
high proportion of women who are incarcerated for minor offences, as discussed above.

14 Oliver Robertson, Collateral Convicts: Children of Incarcerated Parents, Recommendations and Good Practice from the UN Committee on
the Rights of the Child Day of General Discussion 2011, Quaker United Nations Office, 2012, pp. 74-76; see also replies to the UN Global
Study Questionnaire below.

15 OHCHR, Statement by Abdullah Khoso of the Society for the Protection of the Rights of the Child (SPARC), 2011.

16 Rod Nordland, ‘For More Than 300 Afghan Children, Many Older Than 5, Home Is Mother's Cellblock’, The New York Times, 23 December 2017.

17 CRC-Committee, Report and Recommendations of the Day of General Discussion on ‘Children of Incarcerated Parents’, 2011, paras.
15 & 37, Available at https://www.ohchr.org/Documents/HRBodies/CRC/Discussions/2011/DGD2011ReportAndRecommendations.pdf
(accessed 12 August 2019).


https://www.ohchr.org/Documents/HRBodies/CRC/Discussions/2011/DGD2011ReportAndRecommendations.pdf

Another policy area that has a critical role in determining whether a child will live in prison with
a primary caregiver is the range of sentencing options. A further option between separating
a child caregiver and depriving the child of liberty is possible if there are non-custodial
sentences available. Non-custodial sentences can allow the State to sanction criminal
behaviour by the caregiver while doing so in a way that does not result in the deprivation
of liberty of the child. The UN Standard Minimum Rules for Non-Custodial Measures (‘Tokyo
Rules’ 1990) list the following non-custodial sentencing dispositions in Rule 8(2):

a. verbal sanctions, such as admonition, reprimand and warning;
b. conditional discharge;

c. status penalties;

d. economic sanctions and monetary penalties, such as fines and day-fines;
e. confiscation or an expropriation order;

f. restitution to the victim or a compensation order;

g. suspended or deferred sentence;

h. probation and judicial supervision;

i. acommunity service order;

j. referral to an attendance centre;

k. house arrest;

[. any other mode of non-institutional treatment.

While the impact of parental incarceration on a child is not a relevant factor in the
determination of guilt, it is a relevant consideration in sentencing. There is little evidence
that impact assessments on the rights of the child or the best interests of the child
assessments are a routine part of sentencing a parent, even when they are the sole or
primary caregiver.® In Sv M 2007 the Constitutional Court of South Africa ruled that national
courts must give specific consideration of the impact on the best interests of the child
when sentencing a primary caregiver; if the possible imprisonment will be detrimental to

18 Cf. Oliver Robertson (2012), op. cit., pp. 15-17.
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the child, then the scales must tip in favour of a non-custodial sentence, unless the case
is so serious that it would be entirely inappropriate. As detailed in the next sections below,
the guidelines set up by this Court to establish such interests are highly valuable and may
serve as a source of inspiration for other jurisdictions worldwide.

Chain of Decisions leading to the Child co-residing
with its Primary Caregiver in Prison

JUDICIAL : CONVICTED } AUTHORISATION } APPROPRIATE, :
DECISION: : CAREGIVER : OF THE ; SENSITIVE AND :
SENTENCED TO : REQUESTS TO : CAREGIVER'S : CHILD-FRIENDLY :
DETENTION : HAVE THEIR CHILD } REQUEST : UNITS FOR }

: WITH HIM/HERIN : : CAREGIVERS AND :

PRISON : THEIR CHILDREN :

CAREGIVER IN 111}

®  CONFLICT JUDGE © CAREGIVER
T WITH THE LAW

NO REQUEST

el T E]

i NON-CUSTODIAL SOLUTIONS

2.2 Concerns Related to Early Childhood Psychological, Emotional and Social Developement

The question of whether infants and young children should live in prison with a primary
caregiver, and if so the duration of this stay, remains controversial. Empirical findings
suggest that in most cases it is in the best interests of an infant to live with the mother,”
even if this means co-residing in prison, provided that the infant is safe.?® Earlier studies
point to the adverse impact of restricted access to varied stimuli on infant development.?
More recent empirical data on infant children’s development, however, suggest that young

19 See: John Bowlby, Attachment and Loss: Loss Sadness and Depression, Vol. 3, The Travistock Institute of Human Relations, New York,
Basic Books, 1980; John Bowlby, Attachment and Loss: Separation Anxiety and Anger, Vol. 2, The Travistock Institute of Human Relations,
New York, Basic Books, 1973; John Bowlby, A Secure Base: Parent-Child Attachment and Healthy Human Development, Basic Books, 1988;
John Bowlby, Attachment and Loss: Attachment, Vol. 1, Basic Books, 1969.

20 See for example: Lorie S. Goshin, Mary W. Byrne & Barbara Blanchard-Lewis, ‘Preschool outcomes of children who lived as infants in
a prison nursery’, The Prison jJournal, Vol. 94(2), 2014, pp. 139-158; Mary W. Byrne, Lorie S. Goshin & Barbara Blanchard-Lewis, ‘Maternal
separations during the re-entry years for 100 infants raised in a prison nursery’, Family Court Review, Vol. 50(1), 2012, pp. 77-90; Mary
W. Byrne, Lorie S. Goshin & Sarah S. Joestl, ‘Intergenerational transmission of attachment for infants raised in a prison nursery’
Attachment & Human Development, Vol. 12(4), 2010, pp. 375-393; Jesls M. Jimenez & Jesis Palacios Gonzalez, ‘When home is in jail:
Child development in Spanish penitentiary units’, Infant and Child Development, Vol. 12(3), 2003, pp. 461-474; Alain Bouregba, ‘L'enfant
de moins de trois ans et son parent incarcéré’, Benoit Bastard et al., L'enfant et son parent incarcéré, pp. 49-57. See also: Frangoise
Dolto, ‘Une journée particuliére a Fleury-Mérogis: La visite de Frangoise Dolto a la Maison d’Arrét de Fleury-Mérogis, le 26 mars 1987,
Transitions 31: Enfants, Parents Lieux, 1991, pp. 86-110; Gianni Biondi, Infants in Prison, Delfi Editore, 1995.

21 See, for example: Liza Catan, ‘The Development of Young Children in HMP Mother and Baby Units’, HORPU Research Bulletin, Vol.
26, 1988, pp. 9-12; Liza Catan, ‘Infants with Mothers in Prison’, Roger Shaw (ed.), Prisoners’ Children: What Are the Issues?, London,
Routledge, 1992.



children can be exposed to greater risks to their psychosocial development when separated
from their imprisoned primary caregiver during the early months of their lives, than when
co-residing with that parent in a prison nursery, particularly when multifaceted support
networks for the child and the mother-child relationship are available.? In fact, the first
year of an infant's existence is considered pivotal to mother-child bonding, which plays a
crucial role in the child’'s developing a sense of self-confidence, security, trust and in how
they form relationships later in life.?? Similarly, it is generally acknowledged that maternal
skills develop and are based on the infant’'s demands and early attachment experiences.?
In addition, co-residence allows for the mother to breastfeed her infant, which is associated
with multiple physical and mental health benefits for both mother and child.»

Prisons can expose those residing there to a world of confinement, ill-suited living conditions,
inadequate hygiene, a lack of stimuli, and a subset of repetitive sensorial experiences linked to
the prison world including doors slamming, keys jangling and industrial smells. Stress caused
by physical, psychological or sensorial violence or by deprivation, separation, malnutrition
or isolation, needs to be minimised, as it can adversely impact the cognitive and emotional
development of infants. The child’s psychomotor, cognitive and linguistic development
requires incorporated into the child’s surroundings, with
conditions promoting maximum freedom to move about and an open-door policy within the
nursery area when possible. Good ventilation and access to natural light, child protection
safety features (e.g. plugs, electrical appliances, doors) and noise reduction acoustics to
minimise the sounds of the prison world as well as other children crying in the nursery
setting are essential to children’s well-being and safety. The latter are supported also when
they can freely access open-air areas in prison and activities rooms with books and toys, and
can be accompanied into the outside world and attend nursery schools.

Given that a child’s welfare ultimately depends on the mother’s welfare, with the mother
transmitting her emotional state directly to the child,
engaging with the mother can enhance her sense of self as an individual

22 See: Mary W. Byrne, Lorie S. Goshin & Barbara Blanchard-Lewis (2014), op. cit.; Mary V. Byrne, Lorie S. Goshin & Barbara Blanchard-Lewis
(2012), op. cit.; Mary W. Byrne, Lorie S. Goshin & Sarah S. Joestl (2010), op. cit.; Jesis M. Jimenez & Jes(s Palacios Gonzalez (2003), op. cit.,
Oliver Robertson (2012), op. cit.

23 See: John Bowlby (1988), op. cit.; John Bowlby & Mary D. Salter Ainsworth, Maternal care and mental health (Vol. 2), World Health
Organisation, 1951.

24 See for example: Serge Lebovici & Serge Stoléru, Le nourrisson, la mére et le psychanalyste: les interactions précoces, Bayard Editions-
Centurion, 1990; Donald W. Winnicott, ‘The Theory of the Parent-Infant Relationship’, International Journal of Psychoanalysis, Vol. 41,
1960, pp. 585-595.

25 Centers for Disease Control and Prevention website, ‘Breastfeeding’, Available at https://www.cdc.gov/breastfeeding/ (accessed 17
August 2019); La leche league international (LLLI) website, ‘Philosophy’, Available at https://www.llli.org/about/philosophy/(accessed
17 August 2019); U.S. Department of Health & Human Services Office on Women'’s Health (OWH) website, ‘Incredible facts about babies,
breastmilk and breastfeeding, Available at https://www.womenshealth.gov/its-only-natural/addressing-breastfeeding-myths/
incredible-facts (accessed 17 August 2019).
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and her role as parent, with activities and programmes supporting this role and allowing her
to meet her child’'s needs. Appropriate cultural and linguistic support can help minority/
indigenous mothers and children, as well as foreign nationals and their children to feel
less alienated. Imprisoned mothers in general need opportunities to engage with others
to avoid isolation and need to participate in personal and professional development
activities, with a support network caring for the child during these activities. Third parties,
including staff and other prisoners within the nursery wing, not only can care for the child
during these short absences, but also serve as protective factors by minimising the risk
of a fusional mother-child relationship developing. Conversely, young children need to
have opportunities to observe their mothers interacting with other adults, who in turn
participate in stimulating the child’'s sensorial world.

, including siblings and other parental figures, through both short
outings for the child and prison visits (preferably in special visits areas), can maximise the
child’s attachments. Support networks can, for example, help to organise these regular
outings and identify those able to accompany the child on such outings; and even identify
financial contributions for those with parental authority over the child.

A particularly delicate issue for children and their imprisoned primary caregivers is that
of , particularly
for those with long terms of imprisonment. Separation can be a very traumatic experience
for the child. It can be difficult and shocking also for confined parents, notably mothers,
to transition from daily life with their children to seeing them only on rare occasions,
especially when they are taken into social services. Support networks can help to identify
accommodation possibilities for them, prepare their departure through incremental stays
in the new premises, and facilitate meetings between mothers and child agents. Requests
from the mother to extend the departure of the child for brief periods can entail a cross-
agency decision with an evaluation of the child’s best interests, examining such indicators
as levels of attachment, motor and language skills, capacity for symbolic thought and
assertiveness, while evaluating the potential for socialisation.



2.3 The Applicable International Legal Framework

The legal framework related to children’s rights and related issues has evolved over the last
decades and provides for a range of principles, norms, rules, standards and guidelines that in
various ways address the situation of babies born to imprisoned mothers as well as children
living in places of detention with their primary caregivers. The present section reviews this
framework including both soft and hard law instruments at the universal or regional level.
Accordingly, it inquires under which conditions deprivation of liberty of these children is
justified under international law, to what extent and under which conditions their deprivation
of liberty is compatible with their best interests and other child rights principles.

Since the adoption of the so-called International Bill of Human Rights, it has been
recognised that everyone, including children, has the right to liberty as per Article 3
Universal Declaration of Human Rights (UDHRI) as well as Article 9 International Covenant
on Civil and Political Rights (ICCPR). Special care and protection to children and mothers,
particularly ‘during a reasonable period before and after childbirth’, are accorded as per
Article 25(2) UDHR and Articles 10(2) and 10(3) International Covenant on Economic, Social
and Cultural Rights (ICESCR). Additionally, arbitrary interference with an individual's private
and family life is prohibited under Article 12 UDHR. The institution of family is entitled
to ‘the widest possible protection and assistance’ under Article 10(1) ICESCR, ‘by society
and the State under Article 23(1) ICCPR. The Convention on the Elimination of all Forms of
Discrimination against Women (CEDAW) requires in Article 12(2) that States parties ‘ensure
to women appropriate services in connection with pregnancy, confinement and the post-
natal period, granting free services where necessary, as well as adequate nutrition during
pregnancy and lactation! In the Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment, adopted by the United Nations General Assembly
in 1988, Principle 5(2) highlights that measures ‘to protect the rights and special status of
women, especially pregnant women and nursing mothers, children and juveniles” are not
to be considered discriminatory, even if they would be subject to judicial or further official
review. The CRPD also provides relevant standards applicable to children with disabilities,
particularly as per Articles 3, 4, 5, 7, 13, 14, 19 and 23, as discussed in the cross-cutting
chapter on children with disabilities.?

26 Cf. Chapter 7 on Children with Disabilities Deprived of Liberty.
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The landmark and legally binding instrument is the Convention on the Rights of the Child
(CRC) of 1989, which is relevant in many respects by providing comprehensibly for the care
of all children, including children affected by parental detention or imprisonment. Quoting
the UN Declaration of the Rights of the Child of 1959, ‘the child, by reason of his physical
and mental immaturity, needs special safeguards and care, including appropriate legal
protection, before as well as after birth’ (Preamble). It further acknowledges that, ‘in all
countries in the world, there are children living in exceptionally difficult conditions, and
that such children need special consideration’. A number of human rights enshrined in
the CRC have particular significance for babies and children with detained or imprisoned
parents, including:

the right to protection against discrimination, as per Article 2 CRC, which in paragraph
2 explicitly requires States to ensure that no children are discriminated or punished
on the basis of the status or actions of their parents;

the right to see children’s best interests assessed and taken into account as a primary
consideration in all actions or decisions concerning them, as per Article 3 CRC;

the inherent right to life and the requirement to ensure to the maximum extent
possible their survival and development, as per Article 6 CRC;

the right to preserve children’s identity, including nationality, name and family
relations, as per Article 8 CRC;

the right of those separated from one or both parents to maintain personal relations
and direct contact with both parents on a regular basis, except if it is contrary to their
best interests, as per Article 9(3) CRC; paragraph 4 explicitly refers to children with

detained or imprisoned parents when listing the possible reasons of separation;

the right of children to express their views freely in all matters affecting them, with
their view being given due weight in accordance with age and maturity, and to be
heard in any judicial and administrative proceedings affecting them, as per Article
12 CRC;

the right to protection of children’s family life and privacy, as per Article 16 CRC;

the right to protection from any physical or psychological harm or violence, as per
Article 19(1) CRC;

the right to special protection and assistance from the State when temporarily or
permanently deprived of their family environment, as per Article 20 CRC;

the right to a standard of living adequate for their physical, mental, spiritual, moral
and social development, as per Article 27(1) CRC.
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In addition, the rights and duties of parents to guide the education of their children are
acknowledged in Article 5 CRC, while the principle that the responsibility of raising children
and ensuring their development lies, primarily, with their parents, is enshrined in Article
18(1) CRC. As highlighted by the CRC-Committee, the development of a children’s rights
perspective throughout all levels of government (executive, legislative and the judiciary)
is required for the effective implementation of the Convention and in the light of the four
general principles enshrined in Articles 2, 3(1), 6 and 12 CRC.” The extent to which, and
the conditions under which, deprivation of liberty of babies and children with imprisoned
caregivers is compatible with these guiding principles and other child rights and standards
warrants special attention, also in view of relevant soft law instruments.

27

28

29
30

under Article 3(1) CRC is
a dynamic concept requiring an assessment appropriate to the specific context?® It
represents a fundamental value for vulnerable children and can - in its functions as
a substantive right, an interpretative legal principle and a rule of procedure - help to
guarantee the full and effective enjoyment of all the rights enshrined in the Convention
and the holistic development of the child.?? The CRC neither provides an exact definition
nor expressly indicates how to determine the child’s best interests, but it nonetheless
requires that this must be the determining factor for specific actions, notably children’s
separation from parents against their will (under Article 9) and adoption (under Article
21), and that it must be a primary (but not the sole) consideration for all other actions
affecting children, whether taken by public or private social welfare institutions, courts
of law, administrative authorities or legislative bodies (under Article 3). In this regard,
for the CRC-Committee ‘(a)ll law and policy development, administrative and judicial
decision-making and service provision that affect children must take account of the
best interests principle’, including both actions directly affecting them as well as actions
indirectly impacting on young children.*® Importantly, among the elements to be taken
into account when assessing and determining this principle, the CRC-Committee has
included the child’s situation of vulnerability, highlighting that ‘(t)he best interests of
a child in a specific situation of vulnerability will not be the same as those of all the

CRC-Committee, General Comment No. 5 (2003): General measures of implementation of the Convention on the Rights of the Child, CRC/
GC/2003/5, 27 November 2003, para. 12.

CRC-Committee, General Comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary consideration
(art. 3, para. 1), CRC /C/GC/14, 29 May 2013, para. 1; CRC/GC/2003/5, op. cit., para. 12; CRC-Committee, General Comment No. 12 (2009): The
right of the child to be heard, 20 July 2009, CRC/C/GC/12, para. 2.

Cf. CRC /C/GC/14, op. cit., para. 4.

CRC-Committee, General Comment No. 7 (2005): Implementing Child Rights in Early Childhood, 20 September 2006, CRC/C/GC/7/Rev1,
para. 13(b).
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children in the same vulnerable situation’, so demanding authorities and decision-
makers to consider the diverse kinds and degrees of vulnerability of each child, ‘as each
child is unique and each situation must be assessed according to the child's uniqueness,
and so requiring to carry out an ‘individualized assessment of each child’s history from
birth ... with regular reviews by a multidisciplinary team and recommended reasonable
accommodation throughout the child's development process’® Moreover, in criminal
cases this principle has been deemed to apply to children affected by the situation of
their parents or other primary caregivers in conflict with the law, also specifying that
‘alternatives to detention should be made available and applied on a case-by-case basis,
with full consideration of the likely impacts of different sentences on the best interests
of the affected child or children’® Several Bangkok Rules of 2010 refer to the need to
take into account the best interests of children in all that concerns them, namely Rules
2(2), 3(2), 49, 52(1) and (3), 53(2), 64, 68 and 70. The UN Guidelines on Alternative Care of
Children Without Parental Care of 2009 (paragraph 48) and the ‘Nelson Mandela Rules'of
2015 (Rule 29) also reflect the principle.

The guiding principle of under Article 2(2) CRC entails an obligation
to safeguard children born and raised in prison from the discrimination, stigma, social
rejection and shame which they generally face within their community. Specific standards
to prevent stigmatisation have been provided in soft law instruments, including Rule
23(1) of the UN Standard Minimum Rules for the Treatment of Prisoners (SMR) (and Rule
28 of the revised version) whereby ‘if a child is born in prison, this fact shall not be
mentioned in the birth certificate’® Paragraph 10 of the UN Guidelines for the Alternative
Care of Children Without Parental Care states that ‘(s)pecial efforts should be made to
tackle discrimination on the basis of any status of the child or parents ... that can give
rise to relinquishment, abandonment and/or removal of a child. Bangkok Rule 49 and
Nelson Mandela Rule 29(2) both provide that ‘[c]hildren in prison with a parent shall
never be treated as prisoners!

In view of Article 6 CRC, safeguarding necessitates
comprehensive provisions and measures allowing children to ‘grow up in a healthy and
protected manner, free from fear and want, and to develop their personality, talents

31 Cf. CRC /C/GC/14, op. cit., para. 76.
32 Cf. CRC /C/GC/14, op. cit., paras. 28 & 69.

33 Cf. ‘Mandela Rules’, op. cit., Rule 28. See Megan Bastick, ‘Women in Prison: A Commentary to the Standard Minimum Rules for the

Treatment of Prisoners’, Human Rights & Refugees Publications, Quaker United Nations Office, 2005. These rules set out generally
accepted good principle and practice in the treatment of prisoners and the management of institutions, but they devote limited
attention to babies and children with detained or imprisoned parents.



and mental and physical abilities to their fullest potential consistent with their evolving
capacities'® Both living in prison with a primary caregiver and being separated from an
imprisoned caregiver can violate the child’s survival and development rights. The scale
of violation depends on different factors, such as: whether it is the mother or the father
who is imprisoned, how far the prison is situated from the child (in case the child lives
outside of the prison), whether the other parent/caregiver can look after the child, and
whether suitable alternative care is available. While some attention is given to these
issues in the SMR, relevant improvements and supplementary standards are contained
in its revised version (particularly Nelson Mandela Rules 29 and 45) as well as in the
Bangkok Rules (especially Rules 49-51, 52).

The general principle of under Article 12 CRC entails the right of
children affected by parental detention or imprisonment to be considered when
decisions are made about their parents, to be consulted about separation from the
parent, and to be heard when the opportunity of alternative care is deliberated - as
very often State institutions become the child’s caregiver. In order to be able to validate
these rights, children must be informed (about the possibility of communicating either
directly or through a representative, about the participants, about when, where and how
the hearing will take place) and listened to by trained professionals.® It is therefore
essential that States parties provide training ‘for all professionals working with, and
for, children, including [...], police, [...], caregivers, residential and prison officers, [...].3
Certainly, the principle in question has to be calibrated to the age and maturity of the
children and may not be applicable when they are younger than three years of age.”
Paragraph 7 of the UN Guidelines for the Alternative Care of Children without Parental
Care also refers to the significance of the child’s views being taken into account.

The child rightto family environment has specificimplications for children with a detained
or imprisoned parent. Article 9(1) CRC requires States parties to ensure that they are
not separated from their family against their will, except when competent authorities,
subject to judicial review, find that separation is in their best interests. Under Article 16
CRC, ‘[n]o child shall be subjected to arbitrary or unlawful interference with her or his
privacy, family, home or correspondence’, and children have the right to seek protection
of the law against such interference. Article 20(1) CRC requires States parties to ensure

34 Manfred Nowak, Article 6 — The right to life, survival and development, Leiden Boston, Martinus Nijhoff, 2005, p. 2.
35 On the five steps for the implementation of the child’s right to be heard, cf. CRC/C/GC/12, op. cit., paras. 41-47.
36 Cf. CRC/C/GC/12, op. cit., para. 49.

37 Cf. CRC/C/GC/12, op. cit.,paras. 28-31.
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continuity of care and to provide ‘special protection and assistance’ where children are
temporarily or permanently removed from their family environment. This can be either
an informal care whereby the other parent/caregiver, a relative or a friend looks after
the child, or a formal care in a residential environment, under paragraph 29 of the UN
Guidelines for the Alternative Care of Children without Parental Care. Importantly, when
a child is separated from an imprisoned parent, Bangkok Rule 28 addresses the need for
States to enhance the quality of the visiting experience in terms of both physical and
social conditions.

Focusing on relevant regional instruments, the child rights legal framework in Africa provides
a powerful set of norms and standards applicable to children with detained or imprisoned
parents. The African Charter on Human and Peoples’ Rights (ACHPR) of 1981 urges States parties
to protect the ‘physical and moral health’ of the family, as a reservoir of ‘morals and traditional
values’ of the community under Article 18(1), while providing for the protection of women’s and
children’s rights under Article 18(3). Various declarations by the African Commission on Human
and Peoples’ Rights are aimed at finding common solutions to severe issues facing prisons
in the region, such as the development of non-custodial solutions, including: the Kampala
Declaration on Prison Conditions in Africa of 1996, the Kadoma Declaration on Community
Service of 1997, and the Arusha Declaration on Good Prison Practice of 1999. Subsequent
resolutions on the standards of prisons in Africa have led to the adoption of the Ouagadougou
Declaration and Plan of Action on Accelerating Prison and Penal Reform in Africa of 2003. The
Protocol to the African Charter on Human and Peoples’ Rights on the Right of Women in Africa
of 2003 requires States parties to ensure ‘the right of pregnant or nursing women or women in
detention by providing them with an environment which is suitable to their condition and the
right to be treated with dignity’ in Article 24. The Protocol prohibits all forms of violence against
women in private and public as per Article 4(2)(a) as well as the imposition of death penalty
on pregnant and nursing mothers as per Article 4(2)(j).

The most advanced regional binding instrument is the African Charter on the Rights and
Welfare of the Child (ACRWC) of 1990, which contains a provision dealing with ‘Children of
Imprisoned Mothers’. This is the only human rights treaty specifically addressing the issue
by requiring States parties, under Article 30, to:

‘undertake to provide special treatment of expectant mothers and to mothers of infants
and young children who have been accused or found guilty of infringing the penal law’
and in particular:

‘(a) ensure thatanon-custodial sentence will always be first considered when sentencing
such mothers;




(b) establish and promote measures alternative to institutional confinement for the
treatment of such mothers;

(c) establish special alternative institutions for holding such mothers;
(d) ensure that a mother shall not be imprisoned with her child;

(e) ensure that a death sentence shall not be imposed on such mothers;

(f) the essential aim of the penitentiary system will be the reformation, the integration
of the mother to the family and social rehabilitation’.

In acknowledging the significance and lack of attention given to the issue of children
affected by the detention or imprisonment of their parents/primary caregivers, the African
Committee of Experts on the Rights and Welfare of the Child (ACERWC) has considered
this provision when receiving reports from States parties to the treaty and has adopted
the related General Comment No1 (2013). This reinforces the understanding of Article 30
and elaborates on the legislation, policy and practice needed for full implementation. In
paragraph 10 the scope of such provision is clarified as applicable to all sole or primary
caregivers, including ‘another family member such as a grand-parent or a foster parent),
in view of the situation for many children that are orphaned or live separated from their
parents in Africa. Article 30 and the envisaged ‘special treatment’ are understood to be
applicable when primary carers are ‘accused or found guilty of infringing the criminal
law’, thus encompassing all stages of criminal proceedings (beginning from the arrest
and eventual conviction, through sentencing, imprisonment, release and reintegration).
Emphasis is placed on the importance of ‘an individualized, informed and qualitative
approach’ to treat these children in a way that is nuanced and based on actual information
about their situation, so in compliance with Article 4 that safeguards the best interests of the
child. This approach requires that States parties gather data about the affected children so
as to develop effective policies and practices, but also that professionals, such as teachers
and social workers, are trained to provide the necessary support, under paragraphs 14-
16. Moreover, important implications of the four general principles of the ACRWC (non-
discrimination, best interests, participation, and survival, protection and development) for
the implementation of Article 30 are elaborated in paragraphs 18-21, 23-24, 25-29, 30-32.
Necessary legal, policy and administrative steps for the implementation of Article 30 are
indicated as well in paragraphs 36, 39, 40, 41, 46, 54, 58, 60-63.

Within the Council of Europe (CoE) framework, significant instruments, principles, standards,
guidelines, and actions have been adopted to support member States in upholding the
rights and needs of children with detained or imprisoned parents. It is generally recognised
that while it is not desirable to have children living in adult places of detention, it is
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nevertheless essential to consider the possible negative impact on children of separating
them from an imprisoned parent® This is highlighted already in paragraph 5 of the
Parliamentary Assembly (PACE) Recommendation 1469 (2000) on Mothers and Babies in
Prison, inviting States to take a range of basic actions. In setting out minimum requirements
for the treatment and detention conditions of inmates, the European Prison Rules (EPR),
as revised in 2006, broadly address the situation of infants staying with their imprisoned
parents in Rules 36, 34 and 24.* Specifically, Rule 36 EPR makes the infants’ best interests
as the determining factor, without setting any upper limit for their age before that they have
to be moved out of the prison, given the considerable cultural variations on what such limit
should be and because the needs of individual infants vary very much. As emphasised in the
2018 revised commentary to the EPR, ‘whether infants should be allowed to stay in prison
with one of their parents and, if so, for how long, is a vexed question. Ideally, parents of
infants should not be imprisoned but that is not always possible [..] However, the parental
authority of the mother, if it has not been removed, should be recognised, as should that
of the father’. Rule 36(1) EPR also emphasises that such infants should not be treated as
prisoners, retaining all the rights of infants in free society. Rule 36(2) EPR addresses that
nursery care (staffed by qualified persons) is to be provided for them when the parent is
involved in prison activities. Special accommodation to protect infants’ welfare is required
under Rule 36(3) EPR. Additionally, Rule 34 EPR indicates that pregnant prisoners should
be permitted to give birth outside the prison, otherwise the authorities should provide
all necessary support and facilities. It also requires them to give particular attention to
women's psychological, social, vocational and physical needs when making decisions about
their detention, also giving access to special services for women prisoners who are victims
of mental, physical or sexual abuse. Then, Rule 24 EPR addresses that ‘arrangements for
visits shall be such as to allow prisoners to maintain and develop family relationships in as
normal a manner as possible’. Subsequent consensus on taking the special needs of women
with babies in prison into consideration is expressed in the PACE Resolution 1663 (2009)
on Women in Prison, which puts emphasis on human rights considerations particularly in
paragraph 9.0 A new tool to raise awareness and promote action by member States and

38 See Social, Health and Family Affairs Committee of the PACE, Report ‘Mothers and Babies in Prison’, Doc. 8762, 9 June 2000: Summary,
arguing the need of a new approach for those few mothers of young children who commit serious offences and represent a danger
to the community, but also that the overwhelming majority of female offenders with young children should be managed in the
community.

39 Council of Europe: Committee of Ministers, Recommendation Rec(2006)2 of the Committee of Ministers to Member States on the
European Prison Rules, Rec(2006)2, 11 January 2006.

40 In Resolution 1663(2009), the Parliamentary Assembly (CoE) followed up the report Women in prison by the Social, Health and Family
Affairs Committee, Doc. 11619 revised (23 June 2008), which also dealt with the situation of pregnant prisoners (pp. 18-20) as well as
issues related to birth, breastfeeding and postnatal health (pp. 21-23). It also focused on the child’s perspective by acknowledging that
‘[...] in most cases, the imprisonment of a woman can lead to the violation not only of her rights, but also of those of her children’
(para. 45).



fostering shifts in how children of prisoners are seen and treated (directly or indirectly) is
the CoE Committee of Ministers’ Recommendation CM/Rec(2018)5 concerning children with
imprisoned parents. It aims to ensure that children can maintain meaningful contact with
their parents, also addressing the situation of ‘infants in prison’ with a parent (particularly
in paragraphs 34-40, 44) and making explicit the relevance of children’s rights to guidance
on how to provide for and treat prisoners. CoE Member States are thus recommended to
be guided in their legislation, policies and practice by the rules contained in the related
Appendix, which also specifies underlying values and basic principles that apply to the
situation of infants in prison. Significantly, these values refer to:

(1) children’s rights and best interests as primary consideration,

(2) all rights enshrined in the CRC without discrimination and regardless of the legal
status of parents,

(3) child’s right to and need for emotional and continuing relationship with imprisoned
parents,

(4) child-parent’s need of support before, during and after detention/imprisonment,

(5) awareness-raising, cultural change and social integration to overcome prejudice
and discrimination arising from the imprisonment of a parent.

Some of the principles and rights enshrined in the CRC are reinforced by regional
instruments such as the European Convention of Human Rights (Article 8 echoing Article 16
CRC), the Charter of Fundamental Rights of the European Union (Article 24(2) echoing Article
3 CRC, Article 24(3) echoing Article 9(3) CRC, and Article 24(1) echoing Article 12 CRC), the
Inter-American Convention of Human Rights (Article 19 recognising children’s right to the
measures of protection that their condition as minors requires from their family, society and
the State), and the San Salvador Protocol (Article 15 requiring ‘special care and assistance
to mothers during a reasonable period before and after childbirth’ and ‘adequate nutrition
for children at the nursing stage’, and Article 16 recognising the child right ‘to grow under
the protection and responsibility of his parents’ and that, ‘save in exceptional, judicially-
recognized circumstances, a child of young age ought not to be separated from his mother,
so echoing Article 9(1) CRC).
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The emerging practice concerning the deprivation of liberty of children living with a primary
caregiver in prisonis addressed in two sub-sections. The first sub-section looks at the data
and providesa quantitative determination of the prevalence of the practice in different
regions of the world in relation to the actual numbers of children living in prison with a
primary caregiver and the applicable age limits. The second sub-section contextualises
the data through a qualitative analysis of the implementation of the applicable legal
framework, as identified in section 2.3, in State practice. Attention is primarily devoted to
how the overarching principle of the best interests of the child is applied when aparent,
notably the sole or main caregivers, is to be deprived of liberty. Then, how the safequarding
of child rights and interests is reconciled with the requirements of the criminal justice
system is explored by looking at each of the relevant stages (i.e. pre-trial decision-making
and sentencing; admission/entryinto prison; detention or imprisonment; release and
separation/reintegration into the community). Further details of the universal and regional
applicable legal framework and a review of relevant case law and policy measures are
provided in relation to each of these stages. On this basis, sections 4 and 5 extract a set of
promising practices and specific recommendations.

31 The Data

The dataavailable on children livingwith their parents priorto the Global Study questionnaire
stem from a variety of sources. Some of them are official Government or prison authority
sources, as for example in the case of , where the number of children staying with their
parents in prison is recorded in the annual prison statistics report released by the National
Crime Records Bureau. For most other countries, however, official statistics are difficult to
obtain, so that researchers primarily rely on news reports and data collected by local NGOs
working on this issue. This explains why many of the numbers listed are approximations
and sometimes only include numbers from some prisons in the country. The questionnaire
asked respondents to provide snapshot data of the number of children living with their
parents in prison on 26 June 2018 as well as annual figures for years 2008-2017.



Overall, estimates based on regression analysis (primarily Multiple Imputation by Chained
Equations (MICE) with Predictive Mean Matching) and official data only put the number of
children living in prison with their parents in the administration of justice at 19,000 in 2017.%"
If data extracted from alternative sources would be included, annual estimates increase to
28,000 children co-residing with their parents. While it is easier to track down numbers from
some regions (South America and Europe, for example), the lack of data is evident in most
other regions. In the case of Europe, it has been estimated that approximately 2 million
children have a parent who is imprisoned. They are one of society’s most vulnerable and
marginalised groups of children requiring protection against exclusion and discrimination.*

3.2 The Safeguarding of Child Rights and Interests in the Criminal Justice Process

Following the 2011 Day of General Discussion, the CRC-Committee explicitly recommended
States parties to ensure that ‘the rights of children with a parent in prison are taken into
account from the moment of the arrest of their parent(s) and by all actors involved in the
process and at all its stages, including law enforcement, prison service professionals, and
the judiciary'® After looking at the issue of the implementation of the best interests of the
childin this context, State practice is analysed in relation to the relevant stages involving
primary caregivers but impacting on their dependents as well.

Safeguarding children throughout the criminal justice system processing their parent
entails, first and foremost, the application of the overarching principle. This is that the
best interests of the child should be taken into account in all decisions concerning the
detention or imprisonment of someone with child caring responsibilities, specifically at all
points at which this could result in the de facto deprivation of liberty of a child.

41 For further information on the methodology, please refer to Chapter 2.
42 Council of Europe, Council of Europe Strategy on the Rights of the Child 2016-2021, March 2016, p. 25.

43 CRC-Committee, Report and Recommendations of the Day of General Discussion on ‘Children of Incarcerated Parents) 30 September
2011, para. 31.
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Age Limits for Children living in Prison
with their Primary Caregivers (in years)

AGE
1<1

Congo (Republic of)
Philippines
Jamaica

Nicaragua

Solomon Islands
Vanuatu

Bulgaria

Cyprus

Hungary

Ireland, Republic of
Japan

Lao PDR

North Macedonia
Malta

Romania

Samoa

Sweden

Thailand

Tunisia

Ethiopia

France

Iceland

Nigeria

Rep.of (South) Korea
Uganda

United Kingdom

Austria

Bosnia & Herzegovina
Brunei Darussalam
Burkina Faso

Chile

Cuba

Egypt

Finland

Honduras
Indonesia

Iran

Israel

Kuwait

Lebanon

Lesotho

Namibia

Nepal

New Zealand
Oman

JEE QT T (U (U (I (U (U QU G QI G G §

2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2

Palestine
Qatar

Saudi Arabia
Sierra Leone
Slovenia
South Africa
South Sudan

1 Sudan
United Arab Emirates
Yemen

Albania

Algeria

Belgium

Benin

Cambodia
Colombia

Croatia

Czech Republic
Denmark

Ecuador

Estonia

Georgia

Germany

Greece

Hong Kong (China)
Iraq

2 Italy
Jordan
Kazakhstan
Lithuania
Madagascar
Malaysia

Mexico

Morocco

Pakistan

Papua New Guinea
Peru

Poland

Portugal

Russian Federation
Singapore

Spain
Switzerland
Taiwan

Tanzania

Ukraine

2
2
2
2
2
2
2
2
2
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3
3

Uzbekistan
Venezuela
Vietnam

Argentina
Guatemala
Kenya
Latvia
Myanmar
Uruguay
Zambia

El Salvador
Mauritius
Sri Lanka

Bolivia
Canada
Fiji
India
Turkey

Brazil

Afghanistan
Australia

Botswana
Haiti
Kiribati
Luxembourg

Malawi
Netherlands

Norway

Slovakia
Eswatini
Tonga
Tuvalu
Zimbabwe

Source: Responses to the Global Studyquestionnaire, Law Library of Congress, COPE
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in practice until 18 years old
depends on the region and
type of residential facility;

in South Australia co-residing
is not allowed.

while breastfeeding

while breastfeeding

while breastfeeding

no age limit - According to the
law, “children who are too
young to be separated”

while breastfeeding

depends on the mother's
sentence - Age limit varies
between 6 months and 4 years
not allowed, but can be
accommodated outside in
special homes for mothers.
not possible

while breastfeeding

case by case

while breastfeeding

while breastfeeding




Following the 2011 Day of General Discussion, the CRC-Committee has recommended States
parties that ‘measures be taken to ensure that children in such situations are protected from
stigmatisation” and in this context ‘decisions on whether the best interests of the child are
better respected by having the child live with the incarcerated parent or outside the detention
facility should always be made on an individual basis'* States have been recommended to
‘give due consideration to circumstances in which the best interests of the child may be
better fulfilled by having him/her live with the incarcerated parent, especially taking into full
account’ the overall conditions of the incarceration context and particular need for parent-
child contact during early childhood’, and making such decisions ‘with the option for judicial
review, besides facilitating ‘contacts with the parent living outside the detention facility
and other family members’* Moreover, decisions about the removal of financial and other
support should occur on an individual basis with the best interests of the child(ren) as a
primary consideration.“® States’ duty ‘to ensure that a request for information or the sharing
of information has no adverse consequences for the person(s) concerned while taking into
account the best interests of the child’ has been also acknowledged.”

Since 2005 the CRC-Committee has been requesting information on children living in prison
with a parent from States parties to the CRC during the reporting process under Article 44
CRC*® In particular, it has regularly raised the issue of the impact of women’s imprisonment
on the fulfilment of their children’s rights. Firstly, it has often recommended States that the
child’s best interests is carefully and independently considered by competent professionals
(prior to and during the child’s stay with a detained parent). Secondly, it should be taken into
account in all sentencing and remand decisions concerning the primary or sole carer as well
as decisions concerning the placement of the child.* Then the CRC-Committee has urged
States to seek alternative measures to institutional confinement for pregnant women and
mothers with young children, wherever possible, or to ensure the effective implementation of
existing non-custodial measures for them.* It has expressed concern over the large number

44 CRC-Committee, Report and Recommendations of the Day of General Discussion on ‘Children of Incarcerated Parents’, 30 September
2011, para 33.

45 1bid., para. 37.
46 1bid., para. 43.
47 1bid., para. 44.

48 See: Working Group on Children of Incarcerated Parents database of relevant Concluding Observations from the UN Committee on the
Rights of the Child, Available at http://www.crccip.com/all.php (accessed 12 August 2019).

49 CRC-Committee, Concluding Observations: Spain (2018), para. 30; Qatar (2017), para. 28; Mongolia (2017), para. 17(a); United Kingdom
(2016), para. 54(b); Zimbabwe (2016), para. 55(c); Iraq (2015), para. 57(c); Chile (2015), paras. 26-27; Mauritius (2015), para 48; Uruguay
(2015), para. 42(c); Hungary (2014), para. 43; India (2014), para. 60; Russia (2014), para. 48; Kuwait (2013), para. 32; Sudan (2010), para.
63(c); Thailand (2006), para. 48; Philippines (2005), para. 54.

50 CRC-Committee, Concluding Observations: Spain (2018), para. 30; Moldova (2017), para. 27(g); Zimbabwe (2016), para. 55(b); United Arab
Emirates (2015), para. 52(c); Iraq (2015), para. 57(a); Eritrea (2015), para. 52(b); Uruguay (2015), para. 42(b); Sudan (2010), para. 63(b);
Ethiopia (2006), para. 50; Hungary (2015), para. 43; Mexico (2015), para. 44; Russia (2014), para. 48; Burundi (2010), para. 63.
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of children living in prison with a parent,” over the inadequacy of prison facilities as well
as the lack of childcare services and deficiencies in sanitation.® Equally, it has raised its
concern about the safety of children, including healthy growth and living conditions for early
developmentin prison.” On the other hand, it has addressed the impact of separation through
parental imprisonment on the realisation of the child’s rights, as well as the necessity to
develop and implement alternative care for children removed from prison and to allow them
to maintain personal relations with the confined mothers> It has even expressed concern
at reports that the children of female prisoners executed following a sentence of death have
remained in prison after the execution of their mothers.> Some UN Special Procedures have
raised further concerns about the human rights situation of imprisoned women and their own
children in relation to conditions of detention, such as access to healthcare® or appropriate
staffing,” and in relation to the child leaving the prison.®®

The significance of devoting greater attention to the serious impact of parental detention
and imprisonment or other sentences imposed upon parents has been addressed by other
UN bodies. Following positive initiatives undertaken by the High Commissioner for Human
Rights and the Human Rights Council,” the General Assembly has particularly done so in
recent years by calling upon all States ‘to respect and protect the rights of [such] children’
and ‘[t]o identify and promote good practices in relation to [their] needs and physical,

51 CRC-Committee, Concluding Observations: Bolivia (2009), para. 65; Nepal (2005), para. 52; Iran (2005), para. 51; Ethiopia (2006), para. 49.

52 CRC-Committee, Concluding Observations: Malawi (2017), para. 31; Samoa (2016), para. 38; Iraq (2015), para. 56; Bangladesh (2015), para.
50; Uruguay (2015), paras. 41; Brazil (2015), para. 49; Russia (2014), para. 47; Zambia (2016), para. 64(h); Belgium (2010), para. 76.

53 CRC-Committee, Concluding Observations: Moldova (2017), para. 27(g); Zimbabwe (2016), paras. 54-55(a); Eritrea (2015), para. 51(a);
Ethiopia (2015), para. 72(c); Mexico (20159, paras. 43-44; Iran (2016), para. 65-66, and (2005), paras. 51-52; Myanmar (2012), para. 71;
Cambodia (2011), para. 63; Burundi (2010), para. 62; Sudan (2010), paras. 62-63(a); Bolivia (2009), para. 65; Saudi Arabia (2006), para. 69;
Thailand (2006), para. 48; Nepal (2005), paras. 51-52; Philippines (2005), para. 53.

54 CRC-Committee: Concluding Observations: Haiti (2016), para. 43(c); Bolivia (2009), para. 66; Saudi Arabia (2006), para. 70; Thailand
(2006), para. 48; Philippines (2005), para. 54; Nepal (2005), para. 52.

55 CRC-Committee, Concluding Observations: Sudan (2010), para. 63 (d), (e).

56 See: Communications to and from Governments: Report of the Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, Paul Hunt. Addendum: Summary of communications sent to and replies
received from Governments and other actors, December 2004-December 2005, E/CN.4/2006/48/Add.1, 2005, para. 61 (Syrian Arab
Republic); Report of the Special Rapporteur on Torture, and other Cruel, Inhuman or Degrading Treatment or Punishment, Manfred
Nowak: Mission to Georgia, E/CN.4/2006/6/Add.3, 2006, para. 52.

57 See: Report of the Special Rapporteur on the human rights aspects of the victims of trafficking in persons, especially women and
children, Sigma Huda. Addendum: Mission to Lebanon (7 to 16 February 2005), E/CN.4/2006/62/Add.3, 2006, para. 49; Cf. E/CN.4/2006/6/
Add.3, op. cit., para. 54; Report of the Special Rapporteur on violence against women, its causes and consequences, Yakin Ertiirk.
Addendum: Mission to the Russian Federation, E/CN.4/2006/61/Add.2, 2006, Recommendations.

58 Report of the Special Rapporteur on violence against women, its causes and consequences, Yakin Ertiirk. Addendum: Mission to
Afghanistan, E/CN.4/2006/61/Add.5, 2006, para. 85 recommending the establishment of ‘transit houses’ for women released from
detention and their children.

59 See: Human Rights Council, Summary of the full-day meeting on the rights of the child, Report of the UN High Commissioner for Human
Rights, A/HCR/21/31, 26 June 2012; Human Rights Council, Summary of the panel discussion on the human rights of children of parents
sentenced to the death penalty or executed: Report of the UN High Commissioner for Human Rights, A/HRC/25/33, 18 December 2013;
Human Rights Council, Rights of the Child, Res. 7/29, 2008, para. 33 (a) & (b).



emotional, social and psychological development’, also urging ‘to provide the assistance
and support these children may require’®

The bestinterests principle is echoed in further international instruments, but its application
can vary according to the region and country concerned. Importantly, in the African context
it has been specifically elaborated by the ACERWC in reading Article 30 ACRWC through the
lens of Article 4(1) ACRWC, following on from the landmark decision of the South African
Constitutional Court, S v M 2007. It has been understood as confirming that ‘[t]lhe best
interests of the child must be the primary consideration in relation to all actions that may
affect children whose parents are in conflict with the law, whether directly or indirectly, in
accordance with Article &4, and also that ‘States should create and implement laws/policies
to ensure this at all stages of judicial and administrative decision-making during the criminal
justice process, including arrest, pre-trial measures, trial and sentencing, imprisonment,
release and reintegration into the family and community’® For the ACERWC, compliance
with this further requires States parties to have in place ‘procedural guarantees aimed at
safeguarding the best interests of the child. Its recommendations specified the need for:

(a) priority of non-custodial sentences for expectant prisoners or those with children,

(b) legislation ensuring to safeguard expectant prisoners or those with children in case
of custodial sentences,

(c) legislative and administrative mechanisms ensuring judicial review of decisions for
a child to live with her/his imprisoned mother or caregiver,

(d) the inclusion of the consideration of the child’s views, and

(e) legislative and administrative measures guaranteeing regular, direct contacts
between such children and their parents and caregivers.®

Notably, in the European context the basic principle enshrined in paragraph 1of the Appendix
to CoE Recommendation CM/Rec(2018)5 enunciates that ‘(c)hildren with imprisoned parents
shall be treated with respect for their human rights and with due regard for their particular
situation and needs. These children shall be provided with the opportunity for their views
to be heard, directly or indirectly, in relation to decisions which may affect them. Measures

60 See, for example: UN General Assembly, Human Rights in the Administration of Justice, A/RES/ 71/188, 2016, para. 28; UN General
Assembly, The Rights of the Child, A/RES/68/147, 2014, paras. 56 (a), (b), & 57.

61 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment No. 1 on Article 30 of the ACRWC:
Children of Incarcerated and Imprisoned Parents and Primary Caregivers, 8 November 2013, para. 23.

62 Ibid., para. 24.
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that ensure child protection, including respect for the child’s best interests, family life and
privacy shall be integral to this, as shall be the measures which support the role of the
imprisoned parent from the start of detention and after release’.

As elaborated in the CRC-Committee’s report on the 2011 Day of General Discussion, ‘(i)n
sentencing parent(s) and primary caregivers, non-custodial sentences should, wherever
possible, be issued in lieu of custodial sentences, including in the pre-trial and trial phase/,
and be ‘made available and applied on a case-by-case basis, with full consideration of
the likely impacts of different sentences on the best interests of the affected child(ren).®
Likewise, paragraph 48 of the UN Guidelines for the Alternative Care of Children Without
Parental Care underlines that ‘(w)hen the child’s sole or main carer may be the subject
of deprivation of liberty as a result of preventive detention or sentencing decisions, non-
custodial remand measures and sentences should be taken in appropriate cases wherever
possible, the best interests of the child being given due consideration’. Among the principles
of the Kyiv Declaration on Women's Health in Prison (2009), paragraph 4.2 formulates that
‘(t)he imprisonment of pregnant women and women with young children should be
reduced to a minimum and only considered when all other alternatives are found to be
unavailable or are unsuitable’, and also that ‘if children are involved, the best interest of
the children must be the main and determining factor in decisions regarding women's
imprisonment, including putting the needs of the children first when considering whether
and for how long the children should stay with their mother in prison’.

The policy that alternative approaches minimising the separation between the mother and
her child should be considered is supported also in the Bangkok Rules. Rule 2(2) envisages
the possibility of a reasonable suspension of detention among the arrangements to be
allowed to women with caretaking responsibilities for children, taking into account their
best interests - specific consideration of non-custodial measures is also provided. Rule 58
indicates that, in view of Tokyo Rule 2(3), women offenders must not be separated from their
families and communities ‘without due consideration being given to their backgrounds
and family ties. Accordingly, ways of managing women who commit offences such as
‘diversionary measures and pre-trial and sentencing alternatives’ must ‘be implemented
wherever appropriate and possible’. Furthermore, Rule 64 enshrines the principle that non-

63 CRC-Committee (2011), op. cit., para. 30, drawing inspiration from the Constitutional Court of South Africa Judgment in S v M., CCT 52/06, 2007.



custodial sentences ‘shall be preferred where possible and appropriate’ for pregnant women
and women with dependent children.® Nonetheless, under Rule 61, ‘(w)hen sentencing
women offenders, courts shall have the power to consider mitigating factors such as lack
of criminal history and relative non-severity and nature of the criminal conduct, in the light
of women'’s caretaking responsibilities and typical backgrounds.

The UN Human Rights Council has called upon States to give priority to non-custodial
measures when sentencing or deciding on pre-trial detention for a pregnant women or
a child’s sole or primary caregivers or legal guardians, bearing in mind the gravity of the
offence and after taking into account the best interests of the child. It has also called
upon States to recognise, promote and protect the rights of the child affected by parental
detention and imprisonment - particularly ‘the right to have their best interests included
as an important consideration in decisions relating to one or both of their parent's
involvement with the criminal justice system, as well as the right not to be discriminated
against because of the actions or alleged actions of one or both of their parent's’® The
UN General Assembly has adopted similar resolutions over the last decade, especially
calling upon all States ‘to respect and protect the rights of [such] children’ and ‘[t]o identify
and promote good practices in relation to the needs and physical, emotional, social and
psychological development of [such] babies and children’® Moreover, the 2015 UN Model
Strategies and Practical Measures on the Elimination of Violence against Children in the
Field of Crime Prevention and Criminal Justice, which expand to ‘children of incarcerated
parents’ the protection provided for ‘children in contact with the justice system’ (para. 6
(c)), echo a similar view: ‘[m]indful of the fact that arrests and investigations are situations
in which violence against children can occur, Member States are urged, ... [t]o ensure that,
when a parent, legal guardian or caregiver is arrested, the child’s best interests, care and
other needs are taken into account’ (para. 34 (1)).

In recognising that the situation of children with convicted parents requires special
treatment, the ACERWC has framed the application of Article 30(1)(a) ACRWC (on the
consideration of non-custodial sentence) as based on the guidelines set out in the Sv M

64 In addition, the ‘Bangkok Rules’ (Rule 64) calls for considering custodial sentences ‘when the offence is serious or violent or the
woman represents a continuing danger, and after taking into account the best interests of the child or children, while ensuring that
appropriate provision has been made for the care of such children’.

65 See, for example: Human Rights Council, Human rights in the administration of justice, including juvenile justice, A/HRC/RES/30/7,
2015, Preamble; Human Rights Council, Rights of the child, A/HRC/19/37, 2012, para. 69 (a) & (d); Human Rights Council, Human Rights
in the administration of justice, in particular juvenile justice, A/HRC/10/2, 2009, Preamble & para. 13; Human Rights Council, Rights of
the child, A/HRC/7/29, 2008, para. 33 (a) & (b).

66 See, for example: GA Res. 71/188 (2016) on human rights in the administration of justice, Preamble; GA Res. 71/177 (2016) on the rights
of the child, para. 29; GA Res. 68/147 (2014) on the rights of the child, para. 56 (a), (b); GA Res. 63/241 (2008) on the rights of the child,
para. 47 (a), (b).
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judgment. It has actually quoted the South African Constitutional Court and highlighted
that the implementation of Article 30 requires States parties to review their sentencing
procedure and to reform it accordingly so that:

(a) the sentencing court should find out whether a convicted person is a primary
caregiver whenever there are indications that this might be so;

(b) the court should also ascertain the effect on the children concerned of a custodial
sentence if such a sentence is being considered;

(c) if the appropriate sentence is clearly custodial and the convicted person is a primary
caregiver, the court must apply its mind to whether it is necessary to take steps to
ensure that the children will be adequately cared for while the caregiver is incarcerated,;

(d) if the appropriate sentence is clearly non-custodial, the court must determine the
appropriate sentence, bearing in mind the best interests of the child;

(e) ifthere is a range of appropriate sentences, the court must use the principle of the best
interests of the child as an important guide in deciding which sentence to impose.?’

The ACERWC has also addressed that ‘Article 30 should not be interpreted as allowing
for convicted parents/primary caregivers to evade accountability for their offences’, and
therefore States parties ‘must ensure that judicial officers are equipped to be able to weigh
the best interests of the child versus the gravity of the offence and public security when
considering the incarceration of a mother/parent’.®® Regarding the implementation of Article
30(1)(b) ACRWC, the required establishment of alternatives to pre-trial detention must take
into account that ‘childcare responsibilities may be an indication that alleged offenders are
unlikely to abscond and that pre-trial detention is therefore less likely to be necessary’® In
view of the fact that ‘many States have established ways to secure the attendance of accused
persons without resorting to detention’ (e.g. bail and using summons procedures and
written notices to appear at court), these measures should be given priority over detaining
a charged person when the latter is the parent-primary caregiver of a child.”® On the other
hand, by prescribing States parties to ensure ‘a mother shall not be imprisoned with her

67 Cf. ACERWC, General Comment No. 1(2013), op. cit., para. 36. See also para. 40 on the ‘appropriate alternative care’ to be ensured to the
child, which could be informal with existing family or in formal institutions, foster care or even adoption, in line with Article 25 ACRWC
and the UN Guidelines for the Alternative Care of Children Without Parental Care.

68 ACERWC, General Comment No. 1(2013), op. cit., para. 39.
69 Ibid., para. 41.
70 1Ibid., para. 46.



child’, Article 30(1)(d) ACRWC reflects the significance placed in the Charter for children to
grow up in a family environment in an atmosphere of happiness, love and understanding,
and strengthens States parties’ obligation to afford non-custodial measures in pre- and
post- trial phases for pregnant women and/or caregivers.” Concerning the implementation
of Article 30(1)(e) ACRWC requiring States parties to ensure that a death sentence is not
imposed on pregnant women or mothers of young children, those still retaining the death
penalty should observe the UN Safeguards Guaranteeing Protection of the Rights of those
Facing the Death Penalty.”

A relevant principle is enshrined in paragraph 2 of the Appendix to CoE’'s Recommendation
CM/Rec(2018)5, which enunciates that ‘[w]here a custodial sentence is being contemplated,
the rights and best interests of any affected children should be taken into consideration
and alternatives to detention be used as far as possible and appropriate, especially
in the case of a parent who is a primary caregiver’. Earlier, the European Committee for
the Prevention of Torture (CPT) has recommended that, where possible, ‘alternatives to
detention should be imposed in respect of pregnant girls and young mothers' to avoid the
situations where children are living in detention.”

In view of the gender-differentiation faced by women and adolescents deprived of liberty,
the advantages of applying non-custodial preventive measures in the pre-trial stage, and
the effects of custody on persons under their care, the Inter-American Commission on
Human Rights (IACHR) has urged States ‘to adopt a gender perspective in the design,
implementation, and follow-up on legislative and political reforms to reduce the use
of pre-trial detention’, particularly encouraging the use of non-custodial measures and
prioritising the funding and establishment of mechanisms for their implementation and
follow-up.”* Regarding the determination of alternative measures, States should promote
‘the comprehensive adoption of a gender perspective and, where appropriate, an approach
that takes into account the best interests of the child and the special protection required
by persons belonging to groups at special risk, such as people with disabilities and older
persons/” Specifically, judicial authorities should consider various elements in ordering
such measures:

71 1bid., para. 54.
72 1bid., para. 58.
73 Council of Europe, 24th General Report on the CPT (1 August 2013-31 December 2014), January 2015, para. 117.

74 Inter-American Commission on Human Rights (IACHR), Report on Measures Aimed at Reducing the Use of Pretrial Detention in the
Americas, 2017, para. 202.

75 1bid., para. 203.
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a) women’s unique and historically disadvantaged position in society,
b) their history of prior victimisation,

c) absence of aggravating factors in the commission of an offense, and

(
(
(
(

)
d) differentiated and incremental impact of custodial measures on persons under their
care.

As earlier indicated by the IACHR, ‘in accordance with the best interests of the child, judicial
authorities should apply the criteria of necessity, proportionality, and reasonableness more
strictly when they consider ordering the pretrial detention of people who are responsible
for children and adolescents.” Accordingly, the imprisonment of women who are mothers,
pregnant or have persons at special risk under their care should be deemed ‘a measure of
last resort’, whereas non-custodial measures enabling them to provide for their dependents
should have priority.” The IACHR has also highlighted that ‘the rupture of protective ties
caused by women’s incarceration leaves the persons under their care vulnerable to poverty,
marginalization, and neglect, which can, in turn, have long-term consequences, such as
involvement in criminal organizations or even institutionalization.”®

ii. Practice guided by courts

In various regional contexts the application of non-custodial remand measures and
sentences is acknowledged in view of the child’s best interests in pre-trial and trial
procedures involving a parent or someone with child caring responsibilities. Alternative
precautionary or punitive options often include house arrest, bail, deferred or suspended
sentence, community service or probation order.

Judicial practice has firstly emerged in South Africa, when the Constitutional Court decided one
of the leading cases on sentencing of primary caregivers.” It decided house arrest, community
service and suspended the prison sentence of the appellant who was a mother and sole
caregiver of three minor children (aged 8, 12 and 16), taking into account the impact of her
imprisonment on child development (specifically, loss of home and community, disruption
in school routines and transportation, and potential separation from their siblings). It ruled
that, besides the necessary weighing up and balancing of ordinary considerations (namely,

76 IACHR, Report on the Use of Pretrial Detention in the Americas, 2013, para. 216.

77 1ACHR, Report on Measures Aimed at Reducing the Use of Pretrial Detention in the Americas, 2017, para. 203, also citing: IACHR, Report
on the Use of Pretrial Detention in the Americas, para. 216; IACHR, Violence, Children and Organized Crime, OEA/Ser.L/V/Il. Doc. 40/2015,
2015, para. 481.

78 Ibid., para. 201.
79 Constitutional Court of South Africa, M v The State, Case CCT 53/06) [2007] ZACC 18; 2008 (3) SA 232 (CC), 26 September 2007.



the nature of the offence, the personal circumstances of the accused and the interests of
the community, para. 10), the best interests of the child must be taken into account as a
separate consideration, rather than as one of the personal circumstances of the accused
(para. 18), when sentencing a primary carer of minor children. In particular, ‘[a] truly child-
centred approach requires a close and individualised examination of the precise real-life
situation of the particular child involved’, as the application of ‘a pre-determined formula for
the sake of certainty, irrespective of the circumstances, would in fact be contrary to the best
interests of the child concerned’ (para. 24). Viewing the consideration of the best interests
of the child as a pretext allowing parents to escape the otherwise just consequences of
their own misconduct is ‘a mischaracterization’ of the issues at stake (para. 34). In fact, ‘it
is not the sentencing of the primary caregiver in and of itself that threatens to violate the
interests of the children. It is ‘the imposition of the sentence without paying appropriate
attention to the need to have special regard for the children’s interests that threatens to do
so’ (para. 35). For the Court (para. 33), ‘focused and informed attention needs to be given to the
interests of children at appropriate moments in the sentencing process’, and insofar as the
practice of sentencing courts may fail to balance adequately all the varied interests involved,
‘proper regard for constitutional requirements necessitates a degree of change in judicial
mindset, and the sentence least damaging to the child’s interests should be selected from
the available legitimate options. A five-step consideration was therefore elaborated to assist
courts in making such decisions (para. 36), to promote ‘uniformity of principle, consistency of
treatment and individualization of outcome’.

The S v M judgment has impacted sentencing procedures of courts, and its
approach has been applied in at least seventeen (mostly appeal) judgments® Moreover,
in MS v S (Centre for Child Law as Amicus Curiae) 2011, in an extensive dissent, Khampepe |
expressed her view that the approach elaborated in the S v M judgment should nevertheless
be applied if a primary caregiver is the main, but not the sole, caregiver® Indeed, the majority
judgment in favour of the custodial sentence was deemed a setback by South African child

80 See Ann Skelton & Lynn Mansfield-Barry, ‘Developments in South African law regarding the sentencing of primary caregivers’, European
Journal of Parental Imprisonment, 2015, pp. 14-15. In several subsequent fraud or theft cases entailing the sentencing of primary
caregivers (mothers), such as S v Londe 2011 and S v Ranhoha 2012, the sentences were set aside, or the sentencing procedure was sent
back to the lower court to give the child’s best interests proper attention, or the sentences were reduced on appeal. In Piater v S 2014,
S v Chetty 2013 and S v EB 2010, in which the appellants were found to be co-parenting with their partners in the same household, the
courts differentiated between the sentencing of primary caregivers and the sentencing of co-parents, in line with the reasoning of the
Constitutional Court in MS v S (Centre for Child Law as Amicus Curiae) 2011.

81 MS v S (Centre for Child Law as Amicus Curiae) 2011 (2) SACR 88 (CC).
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law academics.® Unfortunately, where the primary caregiver's role can be fulfilled by a co-
caregiver, a custodial sentence will not be mitigated. Nonetheless, the S v M judgment has
even had implications ‘beyond sentencing cases’, namely in the bail procedure.®

Practice on courts’ consideration of the best interests of the child in sentencing caregivers
has also emerged in .In the past a stringent view was expressed by national courts,
but recently child-care responsibilities have been considered in several decisions on
whether to incarcerate primary caregivers. In Dickson and Another v Republic 2007, the
High Court affirmed that ‘one compelling factor for the grant of bail is the plight of this baby
who is in custody with the applicant as her mother and in my judgment, the best interest
of the child requires that the mother be released on bail. In Alasoni v Republic 2015, the
High Court affirmed that the best interests of the child, who lived with the applicant in
prison, required her release on bail, pending confirmation of sentence. In Republic v Keke
2013, the High Court specified that, in the consideration of the offender, attention must be
paid to gender and that, for example, a custodial sentence should be reduced in case of a
pregnant woman. In Republic v Jeke 2008, the High Court decided to reduce the sentence
on humanitarian grounds in view that the applicant was ‘still a young woman of about 20
years and she has a young child to look after’.

It must be noticed that the approach of looking at children as a ‘circumstance’ concerning
the accused/offender has been criticised by arguing that courts sentencing primary
caregivers must apply a child-centred approach, which entails an extra element to the
responsibilities of the concerned court over and above the traditional sentencing
approach.® In a 2015 case (Republic v Masauko) the State of raised concerns about
the impact of imprisonment on the defendant’s children.®® The High Court considered the

82 Ann Skelton and Morgan Courtenay, ‘The Impact of Children’s Rights on Criminal Justice’, South African Journal of Criminal Justice 25 (1),
2012, p. 180. For instance, in S v Peterson 2008, the court found that the accused being a primary caregiver represents an exceptional
circumstance that may give reasons for a release on bail under the Criminal Procedure Act. Although the concerned accused was
found not to be a primary caregiver, the court ensured that the child was adequately cared for. This thus expanded the principle of
considering the best interests of the child notwithstanding the accused not being a primary caregiver (paras. 180-181). In another case
of 2015, the Durban High Court ordered the immediate release from custody of a breast-feeding mother who was arrested and being
held awaiting trial on an assault charge and who claimed her five-month-old child’s right to be fed and properly cared for pending a
formal bail application.

83 Ann Skelton and Lynn Mansfield Barry (2015), op. cit.

84 Chikondi Chijozi & Nyasha Chingore, ‘Considering The Best Interests of the Child in Decisions on Incarceration of Care-Givers in Malawi’,
Goal 16 of the Sustainable Development Goals: Perspectives from Judges and Lawyers in Southern Africa on Promoting Rule of Law
and Equal Access to Justice, Southern Africa Litigation Centre (SALC), Judiciary of Malawi, National Association of Women Judges and
Magistrates of Botswana (NAWABO), 2016, p. 117, citing Republic v Cosmas and Others, Criminal Case No. 53 of 2000, [2001] MWHC 11, 20
March 2001, and Gadama v Republic, Misc Criminal Application No. 145 of 2001, [2001] MWHC 46, 02 October 2001.

85 See M v S (2007), op. cit., in particular the arguments presented by the Centre for Child Law, University of Pretoria, which was admitted
as amicus curiae.

86 Of particular concern to the State was the accused’s youngest child who was one-year-old and still breastfeeding.



best interests of four children who would have been separated from their mother and
primary caregiver, who was accused of killing her epileptic son and appeared to have been
under immense mental and emotional stress. Although it decided on a custodial sentence,
the court affirmed that the law well provides that unweaned children be received in prison
and provided necessities at public expense. However, the needs of the other weaned
children still have to be considered as well: the fact that their mother is a convict does not
take away their right to know her as a parent, which is enshrined in section 23(3) of the
Constitution, and they should be allowed to continue a relationship with her. Significantly,
the court was guided by section 321) of the Criminal Procedure and Evidence Act of Malawi,
which permits to request any reports that may aid in sentencing. Pre-sentencing reports
can be also ordered to enable a court to inquire into the circumstances of the person being
sentenced, including whether they are the primary caregiver of any child and the impact
their incarceration would have on the latter. However, scholars have criticised that it is
not clear ‘to what extent these pre-sentencing reports are used, particularly in the lower
courts where most women interface with the legal system’. Accordingly, a need for presiding
officers able to gain enough information to advance their jurisprudence, also looking at
relevant international and regional standards such as the ACERWC's General Comment No.1
and comparative law from the Southern Africa region, has been highlighted.¥

Relevant jurisprudence exists across Oceania as well. In , Queensland, in R v
Chong 2008, the trial judge recognised breastfeeding of a small child as a substantial fact
relevant to the sentencing outcome, and so re-opened the sentence on the basis that there
had been a ‘clear factual error of substance’ (namely, the respondent would be unable to
breastfeed her child while in custody); then the judge maintained the original sentence but
allowed parole to commence from the day of the sentence.®® On appeal the judge upheld
the decision, considering that breastfeeding was a ‘relevant circumstance’” and recognising
that the degree of hardship to the respondent’s children would be exceptional; the sentence
imposed was within the trial judge’s sentencing discretion. In Fiji, the High Court has been
willing to consider the best interests of the child principle in bail proceedings for a parent
in certain circumstances. For example, in Devi v The State 2003,% the High Court confirmed
the application of Articles 3 and 9 CRC and held that the care of dependents is a relevant
consideration in the grant or refusal of bail.

87 Cf. Chikondi Chijozi & Nyasha Chingore (2016), op. cit., p119.
88 Supreme Court of Queensland, R v Chong; ex parte Attorney-General (Qld) [2008]QCA 22, 22 February 2008.
89 The High Court of Fiji, Devi v The State, [2003] FJHC 47. See also The High Court of Fiji, Yuen v The State, [2004] FJHC 247.
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As far as the pre-trial stage is specifically concerned, a recent decision of the Supreme
Federal Court in has integrated the best interests of the child principle when
evaluating the application of non-custodialmeasures.®® On 20 February 2018, the Second
Chamber of this court decided (by a majority vote) to grant collective habeas corpus to all
women and teenagers in pre-trial detention who are pregnant, with children up to twelve
years of age or who are in charge of people with disabilities, and to substitute preventive
detention for house arrest of females in such situation throughout the national territory,
without prejudice to the application of alternative precautionary measures. It determined
that, at the time of arrest, every woman and adolescent must be examined to verify if
she is pregnant, and consequently, if house arrest applies immediately; likewise, these
measures must be observed when conducting custody hearings. But they are not applicable
to violent crimes or serious threats against their children ‘or, also, highly exceptional
situations’. Brazilian lower courts are required to provide grounds for denial (of house
arrest) and inform the Supreme Tribunal of their decision; also the presidents of state
and federal courts are required to report within thirty days any arrests of pregnant women
and mothers of young children.” The IACHR welcomed such decision as in compliance
with its own recommendation on the matter and in protection of women against the
violence featuring the context of deprivation of liberty in the countries of the region. For
Commissioner Margarette Macaulay, its implementation can result in the reduction of high
rates of preventive detention of women in Brazil,®> with positive effects also on the rights
of children of imprisoned mothers, who ‘have the same right to grow and be cared for in a
safe and favourable environment for their development, as other children do'*

Another issue arises as to whether the perspective of the child is considered by the ECtHR
in cases concerning the family life of imprisoned parents, when balancing the interests at
stake, and besides the perspectives of the prisoner or the prison authorities. It must be
noticed that, while a child may lodge a complaint with the Court as per Article 34 ECHR
(even when the child is not entitled to bring an action before national courts), in practice
it is one or both parents who act on behalf of the child or who are the only claimants in
cases regarding restrictions on family units or visits, and solely in a few cases children have
been co-complainants before the ECtHR. Emblematic is Kleuver v Norway 2002, in which the

90 Supreme Federal Court, Judgment of Habeas Corpus No. 143.641/SP, 20 February 2018.

91 Officials have estimated that such decision could result in the release of around 15,000 women and teenagers. See Andrea Carvalho,
‘Pregnant Women Will No Longer Await Trial in Brazilian Jails’, Human Rights Watch, 2018.

92 The situation is of around 4,500 women and adolescents deprived of liberty in Brazil. According to the data released in 2017 by the
National Penitentiary Department (DEPEN), 74% of incarcerated women have at least one son or daughter and 49% of women’s prisons
do not have reserved or adequate spaces to respond to the needs of pregnant women, with new-borns or infants.

93 IACHR Press Release 2018, Available at https://www.oas.org/en/iachr/media_center/PReleases/2018/049.asp (accessed 19 August 2019).
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claim was brought by a mother on remand for drug smuggling in and her newborn
baby, but which only dealt with the situation of the ‘first applicant, whereas the ‘second
applicant’ was not deemed as having a distinct argument on his own merits. The mother
claimed that her parental rights were violated when her son was removed after birth to a
nearby child-care centre and then, following her conviction, to the maternal grandmother
living in the Netherlands. For the ECtHR, Article 8 ECHR was not breached and, rather, the
mother’s responsibility in separating herself from her baby by committing a criminal offence
strongly affected its assessment. In view of such context, a greater awareness of children’s
complaints by the ECtHR has been advocated.* In this vein, lawyers can play a basic role in
taking the perspective of children in matters that only indirectly concern them.*

Some evidence of practice across Europe indicates that when a parent with dependent
children is at risk of a custodial sentence, domestic courts are expected to acquire
information about them and weigh the potentially affected children’s rights under Article
8 ECHR against the seriousness of the parent’s offence. In , these two
aspects were considered in two early cases. In R (on the application of Stokes) v Gwent
Magistrates Court 2001, a mother of four children aged 16, 15, 6 and 9 months, was committed
to prison for twelve days suspended on payment of £5 per week for outstanding fines and
compensation orders, as at judicial review the High Court deemed the magistrates’ decision
as abnormal, highlighting that they had to inquire whether the proposed interference with
the children’s right to respect for their family life was proportionate to the need which
made it legitimate. In R (on the application of P and Q) v Secretary of State for the Home
Department 2001, in which two mothers challenged the rigid application of the prison
rule that infants had to leave the Mother and Baby Unit at the age of 18 months, Lord
Justice Phillips of the Court of Appeal affirmed that, if the passing of a custodial sentence
involves the separation of a mother from her very young child or, indeed, from any of
her children, then the court is bound ‘to carry out the balancing exercise’ before deciding
that the seriousness of the offence justifies such separation, and ‘if the court does not
have sufficient information about the likely consequences of the compulsory separation,
it must ... ask for more’®® This principle was restated in other cases before the High Court

94 Lucy Gampell & Peter Scharff-Smith (eds.), Children of Imprisoned Parents, The Danish Institute for Human Rights, European Network
for Children of Imprisoned Parents, University of Ulster and Bambinisenzasbarre, 2011, p. 57.

95 Later the CRC-Committee expressed concern ‘that the continued relation of a child to his/her parent in prison is not sufficiently
supported’, also recommending ‘that the right of a child to live with his/her parents be adequately considered in cases of deportation
of a parent and that prison authorities facilitate the visiting arrangements of a child with his or her imprisoned parent’ (Concluding
Observations: Norway, 2010, paras. 32-33).

96 England and Wales Court of Appeal, R (on the application of P and Q) v Secretary of State for the Home Department, Case No: C/2001/1114
& €/2001/1110, 20 July 2001. In particular see paras. 65 & 79.
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and the Court of Appeal: R v Bishop 2011, R (on the application of Amanda Aldous) v
Dartford Magistrates’ Court 2011,°¢ and R v Petherick 2012.%° In the latter, Lord Justice Hughes
sharply affirmed that' the sentencing of a defendant inevitably engages not only her own
Article 8 family life but also that of her family and that includes (but is not limited to) any
dependent child or children!

Some research examined to what extent, if at all, the required ‘balancing exercise’
appears to be carried out in English criminal courts, and whether they comply with the
Human Rights Act and, accordingly, with the ECHR.® The examined seventy-five cases
of mothers convicted of imprisonable offences, however, revealed no evidence of any
explicit consideration of the child’s rights under Article 8 ECHR, rather sometimes citing
‘the effect on children” when reducing the sentence, or sometimes quoting ‘sentencing
guidelines’ when imposing immediate custody; a big variation in the extent to which the
care of dependent children appeared to be considered in sentencing was actually found.™
Nonetheless, the fact that the defendant was caring for a child was usually regarded as a
mitigating factor (such as in R v McClue 2010). The expected large degree of inconsistency
in judicial attitudes and practice in the field, due to the absence of clearly defined
procedures on how the ‘balancing exercise’ should be carried out, has led to recommend
that sentencing remarks should explicitly articulate what information has been obtained
about the affected children (such as age and relevant health/welfare/disability status)
and what balancing exercise has been conducted to decide the imprisonment of the
parent.'® Further research undertaken with twenty judges from the Crown Court of England
and Wales, has even found that - despite criminal courts being expected to consider the
impact on dependent children when sentencing mothers - such requirement is ‘unknown,
misunderstood and misapplied in many cases, and a possible reason for this is the poor
or non-existent communications channels within the judiciary and magistracy’'®® This has

97 England and Wales Court of Appeal, R v Bishop (Wayne Steven), Case No. 201102123/A3, 27 May 2011.
98 England and Wales High Court, R (on the application of Amanda Aldous) v Dartford Magistrates’ Court [2011] EWHC 1919 Admin.
99 England and Wales Court of Appeal (Criminal Division), R v Petherick [2012] EWCA Crim 2214.

100 Rona Epstein, ‘Mothers in Prison: The Sentencing of Mothers and the Rights of the Child’, Coventry Law Journal Special Issue: Research
Report, 2012.

101 Ibid., p. 24.
102 Ibid., p. 17.

103 Shona Minson, ‘Evidence on the sentencing of mothers for the All Party Parliamentary Group Inquiry into the Sentencing of Women',
Paper, Centre for Criminology, University of Oxford, 2017, pp. 2-4, highlighting some factors that influence such lack of consideration:
1. Inconsistent judicial view on the relevance of dependents as a factor in mitigation; 2. Limited and at times incorrect judicial
understanding of the guidelines and case law which set out the court duties in relation to considering dependents in sentencing
decisions; 3. Common misconceptions hindered a judge’s willingness to make appropriate enquiries about children and to properly
understand how their mothers’ sentence would affect them.



led to recommend the adoption of ‘a guideline on the sentencing of primary carers’ which
should include a direction that in such circumstances ‘a pre-sentence report’ is obtained
and ‘a presumption against a custodial sentence’ is applied. As reported in another study
exploring the impact of motherhood as a mitigating influence on sentencing decisions in
England and Wales, ‘discretion in the application of mitigation leads to inter and intra judge
inconsistency. Personal factors including knowledge and experience influence a judge’s
use of pre-sentence reports. The defendants’ sentence was more likely to be mitigated by
motherhood if the judge had considered a pre-sentence report, regardless of whether the
judge agreed with the recommendations of the report’.'o

The monitoring on the status of implementation of Article 30 ACRWC shows that the ACERWC
has generally recommended States parties to make reference and use of General Comment
No. 7 in order to be guided on the protection of children whose primary caregivers are
in conflict with the law, but also has specifically and increasingly paid attention to the
safeguarding of such children through the prioritised use of non-custodial measures for
their caregivers or expectant mothers, or through the postponement of the beginning of an
imprisonment term of a pregnant woman or mother with an infant, or at least the provision
of separate facilities/special buildings for them and the introduction of open prisons.'
Notably, the need to apply non-custodial measures (including ‘diversion’) and raise more
awareness in today's society has been recently seen as requiring the establishment of
training programmes for criminal justice officials (including prison personnel) as well as for
persons working with or for these children (such as social workers, psychologists, teachers),
concerning all rights and principles enshrined in the CRC.® In this regard, some of the
surveyed illustrate relevant aspects. In a woman who is primary
caregiver is eligible for home detention.” In judicial authorities can take into
account the situation of being a primary caregiver in the sentencing process,® or in

the court's assessment considers the best interests of the child and the maintenance of

104 Shona Minson, ‘Mitigating Motherhood: A study on the impact of motherhood on sentencing decisions in England and Wales', Report,
Howard League for Penal Reform, 2016n p. 2; ‘Child or family impact statements’ to be offered to the court have been suggested as a
tool reflecting on both the likely impact of the sentencing of a parent on the dependent child and the child’s views, see Tania Loureiro,
Child and family impact assessments in court: implications for policy and practice, Edinburgh, Families Outside, 2009.

105 See ACERWC, Concluding Observations and Recommendations: Burkina Faso (2017), at 7; Eritrea (2017), para. 26; Sierra Leone (2017),
para. 31; Union des Comores (2017), para. 28; Ghana (2016), para. 39; Algeria (2015), para. 39; Gabon (2015), para. 48; Madagascar (2015),
para. 46; Zimbabwe (2015), para. 46; Liberia (2014), at 13; Guinea (2014), para. 44; Sudan (2013), at 7; Senegal (2011), at 6.

106 As highlighted in a Global Study regional consultation about States in Middle East, North Africa and Gulf Region, in Tunis, November
2018.

107 UN Global Study Questionnaire, Tunisia (NGO Reply).
108 UN Global Study Questionnaire, Burkina Faso (State Reply).
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the parent in prison." Postponement of the beginning of a prison term for a pregnant
woman until a certain number of months after delivery can be decided in ,

and (twenty four, six, and three months respectively)." Similarly, postponement may
be decided for a convicted parent in the interest of the minor child if the other spouse
is being imprisoned in ) and . Co-habitation in prison is not generally
allowed in the , and cases of parents held in custody or prison with
their children receive ‘special or privileged treatment’ in order to shorten the child’s stay;
if possible, a mother can be released on bail for the child, or be granted provisional liberty
or parole, otherwise the child could be placed in the care of the father or other family
member, or temporarily in a public nursery or community centre, with regular contact with
the imprisoned mother.™

Relevant non-custodial approaches have been identified (only for females) also in some
of the surveyed countries in the . For instance, Ministry
of Justice guidelines provide that if a woman is pregnant or has children and no suitable
alternative care arrangements are available, pre-trial detention should not be imposed

unless absolutely necessary.™ courts consider the situation of convicted persons
and/or their family at the sentencing stage, and women are to be given preference at the
time of granting bail."™ Some courts have instead considered family difficulties

and hardship in the context of sentencing by concluding that the effect of a conviction
on the accused’s family is not automatically a mitigating factor.™ Furthermore, there are
directions by the Indian Supreme Court to consider pregnancy as a condition for granting
bail or parole so that she may deliver outside the prison as far as possible. In

convicted women who are pregnant or have children under three years of age can enjoy
‘ancillary rights’ connected to the prison director’'s resolution on the fulfilment of their
sentence, namely the right to reside outside the prison, the right to place their children
in a nursery located within the penal institution while serving their sentence and to visit
them during leisure time, and the right to leave the prison to make arrangements for their
children.™ Common cases for suspending the imprisonment of a woman (at the discretion

109 UN Global Study Questionnaire, Chad (State Reply).
110 Algeria’s Law 04-05/2005, Article 16 (6) (7) & Article 17; Eritrea’s Criminal Procedure Code (2015), Article 158 (2).
111 UN Global Study Questionnaire, Congo (State Reply).

112 UN Global Study Questionnaire, Cambodia (UN Agencies Reply), citing the Cambodian League for the Promotion and Defence of Human
Rights, ‘Mothers Behind Bars', 2015, p. 17.

113 Criminal Procedure Code, Section 437(1)(ii). Global Study Questionnaire, India (NGO Reply).
114 UN Global Study Questionnaire, Malaysia (UN Agencies Reply), citing MohdHashim [1961] ML) 186, and Amir Hamzah [2003] 2 AMR 626.
115 UN Global Study Questionnaire, Uzbekistan (State Reply): Criminal Code, Articles 131-132.



and by order of the judge) can include: during pregnancy (in Vietnam, Lao PDR, Palestine)
and after childbirth for a certain period (up to six months in Iran or one year and half in
Lao PDR or one year in Uzbekistan), during the breast-feeding until the infant reaches
the age of two (in Iran) or three years (in Vietnam and Uzbelkistan)."® The execution can
be postponed for one of the spouses until the other is released if they have not been
imprisoned before and if they have a minor not more than fifteen years old and have a
known residence (in Palestine), or if both parents are sentenced for less than a year and
have no previous records and if they have a child up to thirteen years (in Yemen)."”

As far as Oceania is concerned, in some Pacific countries, courts may defer a prison sentence
for ‘up to three months on humanitarian grounds’ and this could be argued to apply to a
caregiver (in Samoa)," or courts can allow for a plea in mitigation™ and this could include
the fact that the parents are caregivers (in Tonga).® Bail may be granted where both
parents are in custody and there are no arrangements for the care of children of tender
years because it is in their best interests not to be separated (in Fiji).”? Federal States and
territories of Australia also regulate the matter in a way that courts can or must consider
the possible effect of a sentence upon any dependents of the defendant.® In Western
Australia and South Australia it is at the discretion of the court,” whereas in the Australian
Capital Territory it is a requirement.” In the Northern Territory no guidelines are provided,
but authorities have considered non-custodial measures such as ‘home detention’ to allow
parents-caregivers to keep their family together and to care for their children. In Tasmania,
where a pre-sentence report is requested by a court any special needs of an offender
can be taken into account; depending on the offence, parents are eligible to a number of

116 UN Global Study Questionnaire, (UN Agencies Replies): Vietnam, Criminal Code of 2005, Articles 67-68, Lao PDR, Criminal Procedure
Law of 2012, Article 242; Iran, PPC Articles 501, 523, Executive Regulations of State Prisons and Security and Corrective Measures and
Organisation (Article 69, Note 1). UN Global Study Questionnaire, (State Replies): Palestine, Code of Criminal Procedure 3/2001, Articles
402 and 405; Uzbekistan, Code of Criminal Procedure, Article 553 except for dangerous recidivist or grave offences.

117 UN Global Study Questionnaire, Palestine (State Reply): Code of Criminal Procedure No. 3/2001, Article 405; Yemen (NGO Reply): Act
130/1994, Article 501.

118 UN Global Study Questionnaire, Samoa (UN Agencies Reply). See Sentencing Act 2016, Section 63, but there are no express considerations
for a court in the Sentencing Act 2016 or Community Justice Act 2008 when sentencing a parent or caregiver. A pregnant prisoner is
nonetheless allowed to maternity leave for six to eight weeks when she delivers; then she has a choice whether to bring the baby in
prison or separate from the baby, without interference from the Prison and Correction Services.

119 UN Global Study Questionnaire, Tonga (UN Agencies Reply), citing the Tonga Magistrates Bench Book 2004, at 154 (M1).
120 UN Global Study Questionnaire, Tonga (UN Agencies Reply), citing R v Motulalo [2000] 311 Tonga LR (CA), pp. 313-314.

121 UN Global Study Questionnaire, Fiji (UN Agencies Reply), adding that each case must turn on its own facts and excluding situations
where the parents are accused of abusing or neglecting their children or where other public interest considerations or the parents’
conduct can justify a refusal of bail.

122 UN Global Study Questionnaire, Australia (State Reply).
123 See Sentencing Act 2017, section 11(5) and section 69, which repealed Criminal Law (Sentencing) Act 1958 section 10(1)(n).
124 Section 33(1), Crimes (Sentencing) Act 2005.
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non-custodial options including suspended sentences, community service orders, deferred
sentencing, home detention, and the Court Mandated Drug Diversion programme has been
expanded. In Queensland, the principles that a court must have regard to inter alia include
that imprisonment is a last resort decision and that a sentence permitting a person to
remain in the community is preferable;® consideration of family hardship or caregiving
duties™ should not overwhelm other matters also relevant to sentencing, including the
purposes for which sentences are imposed; a court may also take into account that a
person sentenced for an offence committed whilst they were under eighteen years of age
has parental responsibilities.

Within the , in relation to pre-trial detention decisions, a range
of administrative and legislative efforts to incorporate a gender perspective has recently
concerned:

(1) the safeguarding of the rights of women deprived of liberty and special protection for
pregnant women and mothers (in , , )7 and

(2) the prioritisation of non-custodial remand measures for pregnant women and mothers
with children and persons with disabilities under their care, taking into account the

situation of special risk and the impact on dependents (in ) , )
).128

’ 1 1

125 Section 9, Penalties and Sentences Act 1992.

126 But see R v Chong, op. cit., which recognised that the hardship endured by a family because of a parent’s imprisonment is relevant to
determine an appropriate sentence.

127 See: Mexico’s Federal Criminal Justice Enforcement Law, 16 June 2016, Articles 1 and 6; Colombia’s Law 1709/2014 ‘amending a number
of articles contained in Law 65/1993, Law 599/2000, and Law 50 of 1985, as well as introducing other provisions’; Brazil's Information
from the Public Defender Service of Sao Paulo, ‘Atendimiento ds pessoas presas provisoriamente na Cidade de Sdo Paulo’, November
2016. See also Superior Council of the Office of the Public Defender of the State of Sao Paulo, CSDP Resolution 297, 8 May 2014, Article
4, providing that a gender perspective should be adopted in conducting interviews.

128 See: Brazil's Law 13.257/2016 amending the Code of Criminal Procedure (Early Childhood Statute), Article 318, paras. IV & V; Colombia’s
Code of Criminal Procedure, Article 314 (modified by Article 27 of Law 1.142/2007); Costa Rica’s Law 9271/2014 ‘Electronic Monitoring
Mechanisms in Criminal Matters’; Ecuador’s Comprehensive Organic Criminal Code, 10 August 2014, Article 522; Peru's Legislative Decree
1322/2017 on personal electronic surveillance, Article 5(2); Mexico’s Federal Code of Criminal Procedure, 18 June 2016, Article 166(3);
Nicaragua's Code of Criminal Procedure, Article 176.



Notably, the IACHR has suggested the main challenges for effectively implementing a
related law early adopted in

(1) lack of follow-up on the application of house arrest, resulting in a large number of re-
confined women,

(2) consideration of socio-economic status as the primary factor in ordering house arrest, and

(3) the requirement of electronic mechanisms for its application, which are used as an
added control device.”

Moreover, with regard to foreign women who are pregnant or detained with their children,
without a domicile, neither strong ties or ties in the country, it can be extremely difficult
for them to obtain house arrest in the absence of legislative provisions, which could thus
require broad judicial interpretations and consideration of their conditions of vulnerability
in order to avoid decisions involving any type of discrimination.

In relation to sentencing decisions, non-custodial punitive options can be provided,
sometimes including teenage mothers, as well as pregnant adolescents and women.™ For
instance, in pregnant women, mothers with children younger than five years
of age (or with caring responsibilities for persons with disabilities) are eligible for home
detention, which in actual practice is granted in accord to the child’s best interests and is
extended to mothers with older children, to fathers, and/or to other concerned parties.
Nevertheless, a ‘co-residence program’ exists in the federal system and many children still
reside in prison with their mothers.™ In pregnant adolescents or young women
lactating or having children below three years of age are eligible for home detention and
electronic monitoring. In adolescent mothers are eligible for the imposition of
rules of conduct, community service order or probation, and the access to the ‘Program of
Measures in Open Environment” as executed by the Salvadoran Institute for Children and
Adolescents. In a pregnant adolescent, a teenage mother who is the sole or primary
caregiver of her child, or a teenage mother of a child with a disability are also eligible to
non-custodial sanctions.

129 IACHR Report on Measures Aimed at Reducing the Use of Pre-trial Detention in the Americas, 2017, para. 214 referring to Law 26.472/2009.

130 See: Argentina’s Law 26.472/2009, Article 1amending both Penal Code (Law 11.179), Article 10, and Prison Sentence Enforcement Law No.
24.660/1996, Article 32; Colombia’s Penitentiary and Prison Code (Law 65/1993); El Salvador’s Juvenile Criminal Code, Article 8; Mexico’s
LNSIJPA (Ley Nacional del Sistema Integral de Justicia Penal para Adolescentes), Article 148.

13

A

From research published in 2013 (Women In Prison In Argentina: Causes, Conditions, And Consequences, p. 32), a survey indicated that this
might be partly due to lack of awareness of such alternative measure, but also that 23.53% of women with children did not ask for house
arrest prior to incarceration, whereas 76.47% of women requested it but were denied it. Among these, 6% indicated that the location of
their residence was the reason for denial, while 33% indicated that the judge decision on house arrest was not the best alternative for
them, and 60% indicated other reasons for denials. Emphasis was put on the fact that it was difficult for poor women to take advantage
of such a law due to their lack of means to maintain a house and provide for their children without being able to work outside.
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In Europe, several national laws require or allow judicial authorities to take into account
(inter alia and to different extents) the personal and family situation, including the child
caring responsibilities or the condition of pregnancy, of an accused or convicted parent
when choosing or executing the sentence.™ Surveyed have not
generally shared information about national laws and policies in favour of the use of
non-custodial remand measures for parents of dependent children. A few examples are
nonetheless noteworthy. In , the law indicates that arrest shall not be imposed
upon pregnant women and may not be imposed upon persons raising a child under the
age of three taking into consideration the interests of the child.™ In ,the law indicates
the exceptional nature of precautionary custody for parents of children aged six years or
younger and, instead, in case of necessity the application of house arrest at their own
residence, another private residence, a place of care or assistance, or at specific ‘protected
family houses’ if instituted.™ The provision of such structures to assist the children and
protect the child-parent relationship has nonetheless faced challenges in implementation,
particularly because financial coverage to set them up is not guaranteed under the law
and an endemic scarcity of financial resources features the local authorities that should
promote them.™s

When choosing the sentence, non-custodial punitive options for a parent of a dependent
child are provided in several national jurisdictions (in ) ) )
).3%8 For instance, in , the judge can

’ ’ ’ ’

pronounce a suspended sentence on probation, community service order, social and judicial
supervision, or even a sentence of imprisonment accompanied ab initio by measures
alleviating the penalty (e.g. outside placement, semi-liberty, conditional release, or release
under electronic surveillance).

Likewise, adjustments of the execution of a prison sentence for a parent can be decided,
including the application of a non-custodial measure under certain conditions, especially
depending on the length of the sentence, the situation of the prisoner, and the age of the

132 UN Global Study Questionnaire, Austria (State Reply); Belgium (State Reply); Czech Republic (State Reply); Denmark (State Reply);
Georgia (State Reply); Greece (State Reply); Estonia (State Reply); France (State Reply); Lithuania (State Reply); Portugal (State Reply);
Switzerland (Sate Reply); Italy (NGO Reply, Antigone); Russian Federation (State Reply); Serbia.

133 UN Global Study Questionnaire, Lithuania (State Reply): Criminal Code, Article 49(6).

134 ltaly’s Law 62/2011, Article 1 (1)(2) modifying Code of Criminal Procedure (Article 275(4) and Article 284(1)), and Article 3 modifying
Penitentiary Law (Article 47-ter).

135 Italy’s Law 62/2011, Article 4 establishing that the Minister of Justice has to identify, with his own decree, the typological characteristics
of the ‘protected family houses), also stipulating suitable agreements ‘without new charges for the public finance’. Only two ‘protected
family homes' exist with the support of private donations, in Milan and Rome.

136 UN Global Study Questionnaire, (State Replies): Austria, Czech Republic, Denmark, Georgia,France, Lithuania, Portugal, Ukraine.



child (in France, Italy, Greece, Ukraine, Denmark). For instance, in Italy home detention
can be granted under specific (strict) conditions in case of a child younger than ten years.””
Or, in Greece mothers of children under eight years of age and serving an imprisonment
of up to ten years are allowed to serve the sentence or the remainder of it in their home,
taking into account the child’s best interests, unless serving in a prison facility is judged as
absolutely necessary to prevent the commitment of similar crimes.”®

In addition, the enforcement of a custodial sentence can be regulated in a way to prevent
the case where a parent would live in prison with a dependent child, by allowing deferment/
suspension or postponement until a certain period of time, or implementation in an
open environment, in various jurisdictions (in Croatia, Czech Republic, Denmark, Finland,
Italy, France, Georgia, Russian Federation, Ukraine).”® For example, in the Czech Republic
it can be interrupted up to one year of the child's age and during this time the mother
can request for a replacement in the special department.™ In Finland it can be postponed
for a pregnant person until she has recovered from delivery, on medical grounds;* or it
can be postponed for other than health-related reasons and with the sentenced person’s
consent if such delay could materially decrease the losses or difficulties resulting from
immediate enforcement. In Georgia it can be postponed for a pregnant woman or during
one year after delivery.® In Denmarlc it can be postponed also if it is assumed that a
potential childcare service for the child will be available in the foreseeable future.™

In afew countries such as Scotland a presumption against short-term custodial sentences is
established, which can require judges to explain why a short custodial sentence is necessary
should they choose this course of action. Likewise, if a convicted parent is sentenced to
prison for up to six months, the full sentence can be served with an electronic foot shackle
at the personal residence (in Denmark).

137 ltaly: Law 40/2001, Article 3 introducing Article 147-quinquies (Code of Criminal Procedure) on special home detention. Law 62/2011,
Article 3(1) modifying Article 47-ter (1)(a) (Penitentiary Law 354/1975) on home detention for humanitarian purposes; and Article
3(2) modifying Article 47-quinques (1) (Law 354/1975) on special form of home detention, applicable also in execution of long-term
penalties, but under strict conditions.

138 UN Global Study Questionnaire, Greece (State Reply): Article 56(2), Criminal Code, as modified and replaced by Article 20 of Law
4356/2015.

139 UN Global Study Questionnaire, (State Replies): France, Russian Federation, Croatia, Ukraine, Denmark, Georgia.
140 UN Global Study Questionnaire,Czech Republic (State Reply).
141 UN Global Study Questionnaire, Finland (State Reply): Imprisonment Act 767/2005.

142 UN Global Study Questionnaire, Finland (State Reply): if his/her close relative or another close person or to his/her employer or
another party to whom his/her work input is especially necessary.

143 UN Global Study Questionnaire, Georgia (State Reply): Criminal Procedure Code.
144 UN Global Study Questionnaire, Denmark (State Reply).
145 UN Global Study Questionnaire, Denmark (State Reply).
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Taking into account of the best interests of children in all that concerns them is explicitly
required in Bangkok Rules dealing with the entry phase of the parent concerned. Under
Rule 2(2), ‘(p)rior to or on admission, women with caretaking responsibilities for children
shall be permitted to make arrangements for those children, including the possibility
of a reasonable suspension of detention, taking into account the best interests of the
children’. Under Rule 3(2), ‘(a)ll information relating to the children’s identity shall be kept
confidential, and the use of such information shall always comply with the requirement
to take into account the best interests of the children’ As for the registration, Rule 3(1)
establishes to record personal details of the children of a woman being admitted to prison,
including, without prejudicing her rights, at least the names of the children, their ages and,
if not accompanying the mother, their location and custody or guardianship status. As for
the allocation, Rule 4 requires that women prisoners are to be assigned, ‘to the extent
possible, to prisons close to their home or place of social rehabilitation, taking account
of their caretaking responsibilities, as well as the individual woman’s preference and the
availability of appropriate programmes and services. The significance of living in prison
when it is in the childs’ best interests is expressly addressed in Bangkok Rule 49 whereby
‘decisions to allow children to stay with their mothers in prison shall be based on the best
interests of the children’. Likewise, the Nelson Mandela Rule 29(1) provides that ‘a decision
to allow a child to stay with his or her parent in prison shall be based on the best interests
of the child concerned’. In this regard, the UN Human Rights Council has recalled that
‘the best interests of the child should also be a primary consideration in relation to the
question of whether and how long children of imprisoned mothers should stay with them
in prison’, and has emphasised ‘the responsibility of the State to provide adequate care for
women in prison and their children'®

The basic principle enshrined in paragraph 5 of the Appendix to the CoE’s Recommendation
CM/Rec(2018)5 enunciates that ‘the prison administration shall endeavour to collect and
collate relevant information at entry regarding the children of those detained’. Paragraph 35
acknowledges the child’s right to an official name and an identity, with a registration and
a birth certificate not mentioning the mother’'s imprisonment, so avoiding stigmatisation.
Subsequent paragraph 36 enunciates that the decision that an infant stay in prison with
any parent needs to be considered ‘only when it is in the best interests of the infant

146 Cf. A/HRC/10/2, op. cit., Preamble.



concerned and in accordance with national law, on a case-by-case basis. It has been
explained that fundamentally important considerations in assessing the best interests of
each infant include the emotional and physical well-being of the child and the developing
of a strong early attachment to the mother as well as the possibilities for breastfeeding.
The recommendation is that only infants should live in closed prisons with their parents,
although some older children live in such prisons.™ This echoes the CPT's view and the
EPR whereby the child’s welfare and best interests should be the governing principles
in deciding whether children should remain with imprisoned parents. For the CPT, the
immediate removal of newborn infants from their mothers should be considered inhuman
and degrading treatment, and a mother and her baby should be allowed to stay together
for at least a certain period.”®

Most of the surveyed States allow children to stay in prison with one of their parents/
primary caregivers.™ Most of the national laws establish specific age limits for a child’s
admission into a place of detention (between 1 and 3, but sometimes extending to 6 years
of age) and place restrictions on the length of permissible stay. Some use diverse or further
indicators for making such determinations. Various trends have been identified across
regions, as detailed hereafter.

In some countries the decision to allow a child to live in prison with a primary caregiver
only rests with the holders of parental authority, eventually the competent authorities are
immediately informed, unless there is a judicial procedure to decide differently on the legal
guardianship of the child.® In many other countries the child’s stay is possible only upon
the request of the mother and the authorisation of judicial/social/prison authorities, either

147 Council of Europe, Recommendation CM/Rec (2018) 5 of the Committee of Ministers to member State concerning Children with imprisoned
Parents, 4 April 2018, p. 13.

148 CPT, Factsheet on Women in Prison, 2018, p. 5, citing Luxembourg: 1993 visit (para. 44), Czech Republic: 2014 visit (para. 82).

149 Exceptions include, for instance, Lao PDR (UN Agencies Reply); Republic of Congo (State Reply); Sao Tome Principe (State Reply); and
Norway.

150 UN Global Study Questionnaire, Uzbekistan (State Reply); Albania (State Reply); Italy (NGO Reply, Antigone); Portugal (State Reply and
Ombudsperson Reply); France (State Reply and NHRI Reply).
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separately or jointly.™ National laws can establish the provisionally detained or imprisoned
persons’ right to have their child with them in prison.”

Some States have confirmed that, operating on the premise that children must only stay
with their detained mother in exceptional situations and are not allowed to live in prison
unless there is no other solution, the existence of any viable alternatives is first checked,
such as the child’s father or any other family members or foster family who are able to give
the level of care that is needed.™

However, the criteria underlying the decision vary in State practice and do not always
formally include an assessment and determination of the child’s welfare and best
interests. Questionnaire responses do not always clearly indicate which are the essential
considerations in the given evaluations. Some countries explicitly refer to such principle
in law or in practice,™ even to certain rights of the child,™ and/or to further indicators
such as breastfeeding needs, the lack of alternative child-care solutions, the suitability
of prison accommodation for the child’s development, the child’'s health, the protection
of the child’s safety, the full parental responsibility, the abilities to exercise parenthood,
the length of the sentence, the parent-child relationship and attitude before entering the
prison,™® in addition to the parents’ wishes and the child’s age as primary factors.” Reasons
for rejection may also include the fact that, prior to entering a correction centre, a mother

151 UN Global Study Questionnaire, Canada (State Reply); El Salvador (State Reply); Mexico (State Reply); Honduras (NMP Reply); Brazil
(NMP Reply and NGS Reply, DCI); Argentina (NGO and NHRIs Replies); Benin (State Reply); Burkina Faso (State Reply); South Sudan
(State Reply); Tanzania (State Reply); Tunisia (State Reply); Chad (State Reply); Madagascar (State Reply); India (NGO Reply); Sri Lanka
(State Reply); Malaysia (UN Agencies Reply); Myanmar (UN Agencies Reply); Cambodia (UN Agencies Reply); Iran (UN Agencies Reply);
Austria (State Reply); Belgium (State Reply); Bosnia Herzegovina (State Reply); Croatia (State Reply); Czech Republic (State Reply);
Denmark (State Reply); Estonia (State Reply); Finland (State Reply); Georgia (State Reply); Greece (State Reply); Ireland (State Reply);
Lithuania (State Reply); Spain (State Reply); Netherlands (State Reply); Slovenia (State Reply); Sweden (State Reply); Switzerland (State
Reply); Ukraine (State Reply); Lebanon (State Reply); Palestine (State Reply); Fiji (UN Agencies Reply); Samoa (UN Agencies Reply).

152 UN Global Study Questionnaire, Denmark (State Reply): Law on Enforcement of Criminal Sentences, section 54; Ministerial Order 852 of
28 June 2017, sections 16-18, on visits etc. to persons serving a sentence or secure detention in the institutions of Kriminalforsorgen;
and Ministerial Order 869 of 25 June 2018, sections 54 & 55, on remand prison.

153 UN Global Study Questionnaire, Netherlands (State Reply); France (State Reply).

154 UN Global Study Questionnaire, Tanzania (State Reply); Tunisia (NGO Reply); Sri Lanka (State Reply); Myanmar (UN Agencies Reply);
Albania (State Reply); Belgium (State Reply); Denmark (State Reply); Estonia (State Reply); Finland (State Reply); France (State Reply);
Germany (State Reply); Georgia (State Reply); Greece (State Reply); Ireland (State Reply); Netherlands (State Reply); Portugal (State
Reply); Spain (State Reply); Switzerland (State Reply); Sweden (State Reply); Australia (State Reply).

155 UN Global Study Questionnaire, South Sudan (State Reply); El Salvador (State Reply); Mexico (State Reply); Honduras (NMP Reply).

156 UN Global Study Questionnaire, Chad (State Reply); Madagascar (State Reply); Benin (State Reply); Burkina Faso (State Reply); Argentina
(NGO Reply); Canada (State Reply); Austria (State Reply); Czech Republic (State Reply); Croatia (UN Agencies Reply); Denmark (State
Reply); Finland (State Reply); France (State Reply); Greece (State Reply); Lithuania (State Reply); Netherlands (State Reply); Portugal
(State and Ombudsperson Replies); Slovenia (State Reply); Spain (State Reply); Yemen (NGO Reply); Lebanon (State Reply); Tonga (UN
Agencies Reply); Australia (State Reply).

157 UN Global Study Questionnaire, Brazil (NMP Reply); Iran (UN Agencies Reply); Vietnam (UN Agencies Reply); Malaysia (UN Agencies
Reply); Cambodia (UN Agencies Reply); Italy (NGO Reply, Antigone).



did not participate in a child’s raising and education process, or the fact that a child’s father
raises, looks after and cares for the child and his parental authority was not restricted.™®

States that allow children to co-reside
in prison with their fathers
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Source: Responses to Global Study Questionnaire

158 UN Global Study Questionnaire, Lithuania (State Reply): the decision-making may be also suspended for one month due to the lack of
vacancies.
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The possibility to keep children in prison is often set up only for mothers.™ In a few
countries also fathers, or fathers and mothers jointly, can have such possibility, but this is
put into effect on a case-by-case basis and in practice male institutions can be unsuitable.”®®
Moreover, in some countries the child can stay in prison only if born while the mother
is serving her sentence, meaning that a child cannot be subsequently placed in prison.”
In other countries children can be allowed to stay regardless of the place/moment of
birth, so including those born either before or during the parent’s imprisonment.®? In this
context, some legal efforts to avoid discrimination against children as caused by parents’
imprisonment have been undertaken. For example, in some States of the ,

and , the case of a child born in prison is not mentioned in the
child’s identity card or in any other administrative documents.’®

The review process is not always provided and varies in the surveyed State practice. There
may be a possibility for the mother to complain against the relevant decision of prison/
judicial authorities within a certain period of time."®* Or it may concern the child protection
services' monitoring of the child’s wellbeing and reconsideration of the child’'s placement
in a detention environment, following prison officials’ information or even the other parent
or family members’ request for a change of parental responsibility and designation of a
provisional guardian.” Where a review is not formally established, attention may be also
given to the risks to compromise the child’s safety, even for lack of space in the penitentiary
establishments.

159 UN Global Study Questionnaire, Honduras, (NMP Reply); EL Salvador (State Reply); India (NGO Reply); Sri Lanka (State Reply); Uzbekistan
(State Reply); Czech Republic (State Reply); Lithuania (State Reply); Greece (State Reply); Ireland (State Reply); Scotland (State Reply);
Yemen (NGO Reply); Lebanon (State Reply); Tonga (UN Agencies Reply); Fiji (UN Agencies Reply). Also Kenya and Uganda under their
specific Prison Acts.

160 UN Global Study Questionnaire, (State Replies): Belgium, Denmark, Germany, Finland, Spain (only in ‘Mixed/Family Modules’), Sweden,
Palestine. Italy (in a minimum-security institution under exceptional circumstances, see Law 62/2011, Article 1(3) introducing Article
285bis Code of Criminal Procedure). Bolivia according to the UN Human Rights Committee (2013).

161 UN Global Study Questionnaire, South Sudan (State Reply); EL Salvador (State Reply); Honduras (NMP Reply); Mexico (NHRIs and NMP
Replies); Philippines (UN Agencies Reply); Croatia (State Reply); Slovenia (State Reply).

162 UN Global Study Questionnaire, Benin (State Reply); Chad (State Reply); South Sudan (State Reply); Madagascar (State Reply); Mauritius
(State Reply): only in exceptional cases are young children allowed to stay in prison; Colombia (State Reply); Canada (State Reply);
Belgium (State Reply); Czech Republic (State Reply); Denmark (State Reply); Estonia (State Reply); Finland (State Reply); Germany (State
Reply); Portugal (State Reply); Yemen (NGO Reply); Lebanon (State Reply); Tonga (UN Agencies Reply); Samoa (UN Agencies Reply).

163 As highlighted in a UN Global Study regional consultation in Tunis, November 2018.

164 UN Global Study Questionnaire, Tunisia (NGO Reply); Burkina Faso (State Reply); Canada (State Reply); EL Salvador (State Reply);
Argentina (NGO Reply, DCI), Brazil (NPM Reply and NGO Reply, DCI); Albania (State Reply); Czech Republic (State Reply); Germany (State
Reply); Ireland (State Reply); Lithuania (State Reply); Australia (State Reply).

165 UN Global Study Questionnaire, Canada (State Reply); Albania (State Reply); Denmark (State Reply); Finland (State Reply); Germany
(State Reply); Lithuania (State Reply); Netherlands (State Reply); Portugal (Ombudsperson and State Replies).

166 UN Global Study Questionnaire, France (State and NHRI Replies), Belgium (State Reply); Palestine (State Reply).



Finally, the expected remaining sentencing time of the parent (e.g. fewer than six or twelve
months left) can affect the child’s stay beyond specific age limits."” An extension may be also
authorised under particular circumstances if it is in the child’s best interests, sometimes
at the mother's request.’®

Paragraph 48 of the UN Guidelines for the Alternative Care of Children Without Parental
Care urges States to make the ‘best efforts to ensure that children remaining in custody
with their parent benefit from adequate care and protection, while guaranteeing their
own status as free individuals and access to activities in the community’. Rule 45(2) also
confirms that ‘(t)he prohibition of the use of solitary confinement and similar measures
in cases involving women and children, ... continues to apply, in line with Bangkok Rule
22. The significance of giving these children the best care is particularly addressed in the
Bangkok Rules: ‘children in prison with their mothers shall never be treated as prisoners’
(Rule 49, equally to Nelson Mandela Rule 29(2)); women with infants in prison must be
given ‘the maximum possible opportunities to spend time with their children’ (Rule 50);
children must be ‘provided with ongoing health-care services’ and their development must
be ‘monitored by specialists, in collaboration with community health services’ (Rule 51(1));
the environment for the children’s upbringing must be ‘as close as possible to that of a
child outside prison’ in the community (Rule 51(2)). Likewise, the Nelson Mandela Rule 29(1)
specifies that ‘where children are allowed to remain in prison with a parent, provision shall
be made for: (a) Internal or external childcare facilities staffed by qualified persons, where
the children shall be placed when they are not in the care of their parent; (b) Child-specific
health-care services, including health screenings upon admission and ongoing monitoring
of their development by specialists!

Special accommodation in women’s institutions is required ‘for all necessary pre-natal and
post-natal care and treatment’ and ‘[alrrangements shall be made wherever practicable for
children to be born in a hospital outside the institution’ (Rule 23(1) SMR). In cases nursing
infants are permitted to stay in the institution with their mothers, ‘a nursery staffed by
qualified persons’ is to be provided, and when the infants are not in their mothers’ care
they are to be placed in the nursery (Rule 23(2) SMR). Various Bangkok Rules supplement

167 UN Global Study Questionnaire, Uzbekistan (State Reply); Austria (State Reply); Russia Federation (State Reply).

168 UN Global Study Questionnaire, Honduras (NMP Reply); South Sudan (State Reply); Tunisia (NGO Reply); Myanmar (UN Agencies Reply);
Malaysia (UN Agencies Reply); Denmark (State Reply); Finland (State Reply); France (State and NHRI Replies).
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these standards. Women prisoners are also to receive advice on their health and diet and
‘laldequate and timely food, a healthy environment and regular exercise opportunities
shall be provided free of charge for pregnant women, babies, children and breastfeeding
mothers’ (Bangkok Rule 48(1)). Breastfeeding is not to be discouraged unless explicit health
reasons exist (Bangkok Rule 48(2)). Women prisoners are to ‘have facilities and materials
required to meet women's specific hygiene needs, including ... a regular supply of water
to be made available for the personal care of children and women, in particular women
.. who are pregnant, breastfeeding or menstruating’ (Bangkok Rule 5). Women prisoners
are to receive a health screening on entering the prison (Bangkok Rule 6). Children who
accompany a woman prisoner are also to undergo a health screening, ‘preferably by a child
health specialist, to determine any treatment and medical needs. Suitable health care, at
least equivalent to that in the community, shall be provided’ (Bangkok Rule 9).

During custody, prison staff has to ‘demonstrate competence, professionalism and
sensitivity’ and ‘preserve respect and dignity’ when searching children living in prison with
mothers as well as children visiting prisoners (Bangkok Rule 21). Moreover, all staff assigned
to work with women prisoners is to receive training relating to their gender-specific needs
and human rights (Bangkok Rule 33(1)). Basic training is to be provided for prison staff
working in female prisons on the main issues relating to women'’s health, besides first
aid and basic medicine (Bangkok Rule 33(2)). Prison staff must also be trained on child
development and basic child health care, in order to be able to respond appropriately if
needed and in times of emergencies (Bangkok Rule 33(3)).

Incarcerated pregnant women, women with infants, and breastfeeding mothers are not to be
punished by close confinement or disciplinary segregation (Bangkok Rule 22). Disciplinary
sanctions for women prisoners ‘shall not include a prohibition of family contact, especially
with children’ (Bangkok Rule 23). The use of restraints is prohibited on women during
birth and immediately after birth (Bangkok Rule 24). Other rules concern contacts with the
outside world™ as well as visits involving children.” The need to enable women inmates’
participation in prison activities is also addressed, referring to a flexible prison regime
responding to the needs of pregnant women, nursing mothers and women with children,
for instance by providing child care facilities or arrangements, as well as ‘appropriate
programs’ for these women (Bangkok Rule 42(2)(3)).

169 Rule 26 supplements rules 37-39 SMR and calls for encouraging and facilitating, by all reasonable means, women prisoners’ contact
with their families, including their children, their children’s guardians and legal representatives.

170 Rule 28 requires that visits involving children are to take place in an environment conducive to a positive experience, including
regarding staff attitudes, also allowing open contact between mother and child. Visits entailing extended contact with children should
be encouraged, where possible.



In one of the workshops within the 13th Congress on the Prevention of Crime and the
Treatment of Offenders in 2015, the question on ‘what successful measures have been taken
with regard to pregnant women, women with babies and children in prison, and custody
and care of children of imprisoned mothers (outside prison)” was considered.” The

preparatory meeting acknowledged that in several countries prison
administrations were faced with challenges concerning pregnant women or women with
small children, as well as foreign-national women prisoners.”? During the discussion of the
workshop, Member States were encouraged ‘to minimize the use of imprisonment’ and, if
this is unavoidable, ‘to provide services such as nurseries, mother-child units, nursing care
and formal education for the children of women prisoners, and cooperation with relevant
organizations, including NGOs, the private sector and the community’, exchanging good
practices in cooperation with UNODC, UNICEF and OHCHR.'?

In the , focusing on the implementation of Article 30(1)(c) ACRWC, the
establishment of ‘special alternative institutions’ for mothers living in prison with their
children is required to serve the exceptional circumstances when non-custodial measures
cannot be considered and it is in a child’s best interests to remain with the mother-
primary caregiver. Such institutions must focus on realising children’s rights.” Emphasis
has been put on that ‘States parties have the same obligations to respect, protect and
fulfil their rights as they do to any other child in their jurisdiction’, and that NHRIs and
other independent monitoring bodies should be encouraged to monitor the treatment and
conditions of these children. Furthermore, no child should remain in prison following the
release, execution or death of the parents-caregivers.” In considering Article 30 ACRWC
in light of Article 3 ACRWC, the African Committee has quoted Justice Sachs in S v M 2007
(para. 18), namely that a child ‘cannot be treated as a mere extension of his or her parents,
umbilically destined to sink or swim with them [..] the sins and traumas of fathers and
mothers should not be visited on their children’. Children with detained or imprisoned
parents are therefore seen as having equal rights to all other children, which should not be
affected owing to their parent’s status. Preventing discrimination requires States parties’
measures that provide such children with the equivalent services that the others receive

171 UN General Assembly, Thirteenth United Nations Congress on Crime Prevention and Criminal justice, Doha, 12-19 April 2015: Discussion
guide, A/CONF.222/PM.1, 2013, para. 83(k).

172 UN General Assembly, Report of the Asia and Pacific Regional Preparatory Meeting for the Thirteenth United Nations Congress on Crime
Prevention and Criminal Justice, held in Bangkok from 22 to 24 January 2014, A/CONF.222/RPM.1/1, 2014, para. 15.

173 UN General Assembly, Report of the Thirteenth United Nations Congress on Crime Prevention and Criminal Justice, Doha, 12-19 April 2015,
A/CONF.222/17, 2015, para. 169 (i) & (j).

174 ACERWC, General Comment No. 1(2013), op. cit., paras. 50-51.
175 Ibid., para. 55.
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in the community, for instance in relation to their rights to education and healthcare.
Any restriction of access to services for children just because of their parents/primary
caregivers' detention or imprisonment is deemed to amount to a form of discrimination
against them.” In considering Article 30 ACRWC in view of Article 4(2) ACRWC, the African
Committee has addressed the opportunity for children living with imprisoned parents to
participate in judicial or administrative proceedings affecting them provided they are
capable of communicating their views. For instance, ‘parole boards should take the views
of a child into account when considering parole of a parent/primary caregiver.” In reading
Article 30 ACRWC in view of Article 5 ACRWC, the African Committee has undertaken a holistic
view of the child’s right to survival, protection and development, which encompasses food,
health, shelter, education and an adequate standard of living, noting that children living
in prison with their parents/primary caregivers frequently experience serious violations
of such right due to their living conditions or lack of birth registration or lack of access
to health and education facilities, besides the risk of suffering violence at the hands of
detainees or prison employees.” States parties have been therefore recommended to
ensure the protection and realisation of the right concerned by implementing relevant
Bangkok Rules, such as Rule 49 and Rule 51.

Notably, babies or children with imprisoned mothers were specifically considered in a report
of the Special Rapporteur on Prisons and Conditions of Detention in Africa in 2012, which
finally recommended courts to seriously consider handing down non-custodial sentences
to expectant and nursing mothers, and States to explore the use of alternative modes of
punishment (like community work) but also to ensure prisoners’ opportunity to maintain
and develop links with families and the outside world."”

In the , the situations of pregnant mothers and infants staying with their
imprisoned parents are broadly addressed in EPR 36, 34 and 24 (2006). CoE’s member States
have been subsequently called on to ensure that ‘pre-trial conditions are as favourable
as possible” when alternative measures to remand in custody are not possible, and that
‘prisons must be as flexible as possible’ when restrictions adversely affect the prisoners’

176 ACERWC, General Comment No. 1 (2013), op. cit., paras. 18-21. For the Committee, ‘States Parties should undertake the following
measures: (a) where expectant mothers are facing criminal charges or have been condemned to custodial sentence, arrangement
for temporary release, parole or suspended sentence (for minor or casual offences) should be made to enable expectant accused or
prisoners to deliver outside the remand or prison facilities; (b) where birth occurs in remand or prison facilities, States Parties should
ensure that they shall be registered in the local birth registration office; and (c) there should be no mention of remand or prison as
place of birthon a child’s birth records. Only the locality shall be mentioned in the child’s birth records’ (para. 21). Certain of these
measures are in line with those elaborated by the Indian Supreme Court in R.D. Updhyaya v State of AP 2006.

177 ACERWC, General Comment No. 1(2013), op. cit., paras. 30-32.
178 Ibid., paras. 25-29.
179 Report of the Special Rapporteur on Prisons and Conditions of Detention in Africa, 9-22 October 2012: 14-15, (f) (i).



families, such as restrictions on visits and place of detention (PACE's Resolution 1663 (2009)
on Women in Prison, para. 9.1). States have been requested to ensure that ‘prison regimes
and facilities are flexible enough to meet the requirements of pregnant women, breast-
feeding mothers and prisoners whose children are with them’ (para. 9.3). States have been
called to guarantee that ‘children staying in prisons with their mothers are given access
to créches outside the prison, offering them opportunities for socialisation with other
children and alleviating the detrimental social effects of imprisonment on their personal
development’ (para. 9.5).

When the situation of children living with a parent in detention cannot be avoided, the
minimum standards for the ante-natal, post-natal and child care have been outlined
by the CPT:® the governing principle must be the welfare of the child, which entails in
particular that ‘any ante and post natal care provided in custody should be equivalent
to that available in the outside community’, and that the treatment of babies and young
children in custodial settings should be supervised by specialists in social work and child
development, with the aim to produce ‘a child-centred environment, free from the visible
trappings of incarceration, such as uniforms and jangling keys'''

The imprisoned mothers’ need to be provided with pre-natal and post-natal health care,
support and information to ensure the child’s right to the highest attainable standard of
health, which may mean visits by health professionals in prison or the infants being taken
out to community services, is recognised in paragraph 34 of Recommendation CM/Rec(2018)5.
As addressed by the CPT, breastfeeding mothers should be provided with supplementary food
according to existing guidelines for this category of women.® Regarding the conditions and
treatment of infants in prison with parents, Recommendation CM/Rec(2018)5 emphasises
in paragraph 36 that they should not be treated as prisoners and should enjoy the same
rights and (as far as possible) the same freedoms and opportunities as other children. For
the CPT, the equivalent of a nursery or kindergarten should also be provided, along with
specialised staff.’® The need of child-friendly arrangements and facilities for the care of
infants in prison is underlined in paragraph 37, ensuring that the best interests and safety
of young people are protected, and that their welfare and healthy development is promoted
to the greatest extent possible. How the space is arranged may be country-specific, whereas
minimum standards to be respected and maintained include hygiene, ventilation, light, a

180 CPT, Factsheet on Women in Prison, 2018, pp. 5-6.

181 CPT, 10th General Report on the CPT’s activities: covering the period 1 January to 31 December 1999, Strasbourg, 18 August 2000, para. 29.
182 Cf. Factsheet on Women in Prison (2018), op. cit. p. 5, citing Romania: 2014 visit, para. 99.

183 Cf. Factsheet on Women in Prison (2018), op. cit., p. 6 citing the 3rd General Report on the CPT’s activities, para. 66.

395



396

CHAPTER 10

child friendly atmosphere, utilities for taking care of infants (changing diapers; heating meals,
toys, etc.) and appropriate furniture.® In this regard, infants should have access to services
as similar to those in the community as far as possible, they should be able to access the
outside world and attend nursery schools, and to ensure contact with family members living
outside the prison, unless it is not in the child’s best interests.™ The staff working with, and
for, children and their imprisoned parents is also addressed in paragraphs 46-48.

Some evidence of court practice in different regions, which explicitly addresses the care and
adequate conditions of the children staying in prisons with their parent/primary caregiver,
is noteworthy. In , as per the guidelines laid down by the Supreme Court in the R.D.
Upadhyay v State of Andhra Pradesh and Others, children are to be provided immunisation
facilities, toys, and a créche/play school facilities, preferably situated outside the prison
but within the prison premises.’® Moreover, as per the Bombay High Court orders passed
in Suo Moto PIL 107/2014 on children of women prisoners,' a panel of doctors including
a gynaecologist and a paediatrician are to visit the prison once a week to look into health
care needs of pregnant, lactating women and children in prison. In ,in a case taken
on behalf of two babies born in a prison, where they were separated from their mothers as
the only existing Mother and Baby Unit in the province had been shut down, the Supreme
Court of British Columbia ruled that closing this facility violated the rights of mothers and
their own babies, ordering to reopen such facility.™®® In relation to , the ECtHR, by
relying on international standards and its own jurisprudence as well as stressing that the
governing principle in all cases must be the child's best interests, has emphasised the
authorities’ obligation to create adequate conditions for these interests to be acknowledged
in practice, including also in prison.” It found violations of the right to personal integrity
under Article 3 ECHR in respect of both a mother and her newborn baby due to the physical
conditions of detention andthe inadequate medical care to the infant.

184 CM/Rec (2018)5, Explanatory memorandum, op. cit., p. 13.
185 Likewise, see: Factsheet on Women in Prison (2018), op. cit., p. 6; Rule 36 EPR.

186 Prison manual and further relevant regulations were in fact supposed to be amended within three months from the Supreme Court’s
ruling, in order to comply with its guidelines.

187 Bombay High Court, High Court on its own Motion v The State of Maharashtra & Ors., Suo Moto Public Interest Litigation N. 107/2014,
where Prayas (TISS) was appointed as Amicus Curiae.

188 Supreme Court of British Columbia, Inglis v British Columbia (Minister of Public Safety) 2013 BCSC 2309.
189 European Court of Human Rights, Korneykova and Korneykov v Ukraine, Appl. No. 56660/12, paras. 129-132 of the judgment of 24 March 2016.



A general finding of the survey is that eligible children are not always placed in adequate
prison facilities (e.g. mother-child units or other special accommodation for pre-natal and
natal care and treatment) and that arrangements conducive to their early development
and growth are not consistently made (e.g. access to créche-type facilities, preferably in
the community). There is great variation in regional and national practices in this regard.
Programmes for psychological and emotional support both to the children and their
imprisoned parents are also commonly needed.

In some countries of children generally live in the same habitat
as their detained or imprisoned mothers without special facilities,® while in other countries
children can be held in a special wing of the prison, at times with staffed nursery or day-
carecentre, where some medical, nutritional, educational and recreational services can be
provided.” In some States critical living conditions in detention places de facto risk to
make these children deprived of liberty, especially where they are not offered play areas
and are not allowed to leave the prison from time to time in order to establish contact with
the outside world and prepare for the reintegration process into the society in cooperation
with NGOs.™ In , and not in all national prisons, children may be
housed with their imprisoned mothers in separate buildings/units, with certain child care
services," at times with access to a day-care centre or nursery within the prison premises."
But more needs to be done in terms of creation of play areas, allowing children to go out for
a few hours every day to a play school, use of audio-visual aids to help them understand
the outside world, excursion trips to a park or recreational facilities, etc.” In

very limited information is available on the prison facilities where children and
mothers stay together with other detainees and are exposed to an indoor climate that is
not suitable, or it is unclear whether existing regulations have been implemented.” In
countries of these three regions, responsibility for the child’s protection lies mostly with

190 UN Global Study Questionnaire, Benin (State Reply); South Sudan (State Reply); Burkina Faso (State Reply); Chad (State Reply);
Madagascar (State Reply); Mali (State Reply); Sierra Leone (State Reply); Yemen (NGO Reply).

191 UN Global Study Questionnaire, Mauritius (State Reply); Tanzania (State Reply); Tunisia (NGO Reply); Palestine (State Reply).

192 As highlighted during a UN Global Study regional consultation about States in Middle East, North Africa and Gulf Region, in Tunis,
November 2018.

193 UN Global Study Questionnaire, India (NGO Reply); Sri Lanka (State Reply); Vietnam (UN Agencies Reply); Iran (UN Agencies Reply).
Singapore and Brunei Darussalam also allow such practice, see ‘A comparative Study of Treatment of Prisoners and Non-Custodial
Measures in ASEAN", TlJ, pp. 1-13 & 8-12.

194 UN Global Study Questionnaire, Cambodia (UN Agencies Reply); Uzbekistan (State Reply).
195 UN Global Study Questionnaire, India (NGO Reply).

196 UN Global Study Questionnaire, Benin (State Reply); Philippines (UN Agencies Reply); Malaysia (UN Agencies Reply); Myanmar (UN
Agencies Reply).
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prison authorities, at times along with social welfare authorities, at times also together with
judicial authorities,” or basic necessities can be under the responsibility of the mother.
In all these cases or even where children are not officially cared for by the State (and no
budget is granted to them in prison), NGOs or other private associations may intervene to
ensure their protection and at times are the only ones providing aid in the form of food
donations, medicines tailored to the child’'s needs, recreation or educational programmes.'®

In the , a different (and better) situation is indicated about the facilities
and the services provided by federal States and territories of 2 In New South
Wales children can be accommodated with their mothers in a ‘purpose-built minimum-
security facility’ adjacent to a correctional centre, on a full time or occasional residence
basis, with access to health care services in the community, a range of education and
leisure activities, a playground on site and green areas, and mothers are responsible for
their nutritional needs but are supported to develop budgets and meal plans. In Northern
Territory children can be accommodated in a ‘purpose-built MCU cottage’ in the female
sector of a correctional centre, which will remain unlocked at all times forany emergency
situations, with access to health care, internal and external play areas, and nutrition
plans. In Queensland children can be accommodated in specific units of the residential
part of the prisons, with basic cooking facilities, safety gates and cells large enough to
accommodate cots and toddler beds, and with a child-care plan to be developed prior the
child entering the facility. In Tasmania the ‘mother and baby program’ operates in a semi-
independent living environment, with a childcare plan to be developed within 14 days of the
child arriving at the prison, addressing the child’s health, safety and developmental needs,
and mothers are responsible for their nutritional needs. In Victoria dedicated ‘mother and
children units’” are available at two prisons, and children are able to attend programmes
and services in the community such as playgroup, kindergarten or childcare.®® In Western
Australia children can live with mothers in ‘community style houses’ of a minimum security
prison, or they can reside in ‘cottage style houses' of a maximum security prison, with
play and recreational areas and dedicated manager family services; for juvenile female
detainees, mothers and children can be housed in a special precinct. Conversely, in some
Pacific Islands very limited information is available on the prison facilities where infants

197 UN Global Study Questionnaire, Burkina Faso (State Reply); Mauritius (State Reply); Mali (State Reply); Tanzania (State Reply); Tunisia
(NGO Reply); Palestine (State Reply); India (NGO Reply); Malaysia (UN Agencies Reply); Iran (UN Agencies Reply).

198 UN Global Study Questionnaire, Benin (State Reply); Madagascar (State Reply); Mauritius (State Reply); Yemen (NGO Reply); Cambodia
(UN Agencies Reply).

199 UN Global Study Questionnaire, Australia (State Reply).

200 Programmes to assist mothers in improving their parenting skills or enhancing their confidence as parents are available to all mothers,
with prioritised access to mothers with their children living with them in custody.



and mothers stay together.? The Minister of Prisons and Corrections and the Commissioner
of Prisons are responsible for the child’'s protection.?? Arrangements are required for
the provision of medical and related services, including support services for infants and
mothers in prison,?® or regulations may be made to provide for arrangements for them
‘consistent with the rights and obligations of CEDAW and the CRC, and in particular the
rights of mothers to feed and care for their infant children whilst in prison’2%

Considerable variation exists regarding the types of special mother-child facilities sheltering
them in many European countries.?® The questionnaire responses document that a range
of specifically designed units/wards/departments/pavilions is provided for mothers with
dependent children and for pregnant women, either on remand or convicted, only inside a
certain number of nationallow-security (open) penitentiary institutions or close detention
centres. They can have a staffed nursery for the care and assistance of infants or young
children, and other adapted infrastructures with necessary equipment for them, with or
without outdoor spaces, providing secure surroundings for the child and the mother-to-be.
In a few theoretically a child could be accommodated also with the
imprisoned father, but this is difficult to be realised due to special building and staffing
requirements in male institutions® In a few other countries this is actually possible.?
Moreover, there can be ‘mixed/family modules’ (where the child share the couple when both
parents are in prison) or ‘dependent units’ (small homes for inmates and their daughters in
a semi-liberty regime), besides ‘external mothers’ units’ (architectural models far from the
penitentiary centres, with a vocation to integrate into the community).2® Inmates can be
allowed to cohabit with a fellow imprisoned inmate if the couple had a relationship before
being sentenced, and with non-sentenced spouses at more relaxed ‘family houses’ of open
prisons or ‘halfway houses’ (i.e. houses where prisoners who are soon to be released are
housed).?® Responsibility for the child’s safety and protection generally lies with prison
and probation services and authorities,”® at times along with the vigilance of the children’s

201 UN Global Study Questionnaire, Tonga (UN Agencies Reply).

202 UN Global Study Questionnaire, (UN Agencies Replies): Fiji, Samoa.
203 UN Global Study Questionnaire, Fiji (UN Agencies Reply).

204 UN Global Study Questionnaire, Samoa (UN Agencies Reply).

205 UN Global Study Questionnaire, (State Replies): Austria, Albania, Belgium, Bosnia Herzegovina, Croatia, Czech Republic, Denmark,
Germany, Ireland, Italy, France, Finland, Greece, Netherlands, Spain, Sweden, Portugal, Slovenia, Lithuania, Estonia, Georgia, Ukraine,
Russian Federation, and United Kingdom.

206 UN Global Study Questionnaire, (State Replies): Belgium, Germany, and Sweden.
207 UN Global Study Questionnaire, (State Replies): Finland, Denmark.

208 UN Global Study Questionnaire, Spain (State Reply).

209 In Denmark, according to previous research.

210 UN Global Study Questionnaire, (State Replies): Austria, Albania, Bosnia Herzegovina, Ireland, Sweden, Denmark, Georgia, Ukraine, and
Russia Federation.
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prosecutor’'s office and the penitentiary surveillance court,? or at times along with child
welfare authorities who regularly monitor and evaluate the child’s wellbeing and placement
and can recommend or decide their removal under valid grounds.?? The parent is usually
responsible for the child’s care and nutrition, rest, leisure and play activities during the day,
at times with the support of available kindergartens and with the supervision of municipal
social services, or even psychological and medical services if appropriate.?® Children
healthcare is generally granted by the postnatal clinic and municipal or national health
system, sometimes under agreements with healthcare institutions, through the regular
intervention of professionals in prison or at the hospital.? Encounters of the child outside
that of the penitentiary are promoted, so establishing relationships with people other than
those in detention, and for this purpose penitentiary institutions with a mother-child space
have made various partnership agreements.?®

In North America, the participation in the institutional mother-child programme
at the federal level includes a full-time or part-time residency in a living unit, using a
private family visit unit location, which is a house or apartment style accommodation with
other approved inmates. The provincial child welfare agency retains authority for the child’s
protection.?® In , pregnant or nursing women can stay with their
children in special sectors or pavilions separated from the rest of the prison population.?”
Nurseries can be installed in modules close to the mothers, dietary care and necessary
healthcare for children are provided, small recreation spaces can be available, day-care and
pre-school education can be provided inside or outside. The involvement of organisations
for children is allowed in these detention units, facilitating the conditions to maintain
contact with the mothers. The prison staff can undergo trainings, workshops can be offered

211 UN Global Study Questionnaire, Spain (State Reply); Italy (NGO Reply, Antigone).
212 UN Global Study Questionnaire, (State Replies): Netherlands, Germany, Finland, Croatia.

213 UN Global Study Questionnaire, Austria (State Reply); Croatia (UN Agencies Reply); Georgia (State Reply); Greece (State Reply); Denmark
(State Reply); Portugal (State and Ombudsperson Replies).

214 UN Global Study Questionnaire, Albania (State Reply); Denmark (State Reply); Finland (State Reply); Italy (NGO Reply); Estonia (State
Reply); France (State Reply); Georgia (State Reply); Lithuania (State Reply); Slovenia (State Reply); Ukraine (State Reply); and Sweden
(State Reply).

215 For instance, in Belgium, France and Italy.

216 UN Global Study Questionnaire, Canada (State Reply). Previous research also highlighted that children up to twelve years old can
live with their imprisoned mothers on weekends and holidays in certain minimum- or medium-security prisons (Cf. Oliver Robertson
(2008), op. cit., p. 29). Nonetheless, the increasing rate of pre-trial detention and imprisonment of women, Aboriginal people, and
foreign-born persons in Canada (AvaniBabooram, ‘The changing profile of adults in custody 2006/2007', juristat Statistics Canada
Catalogue, Vol. 28(10), 2008; Howard Sapers, Annual Report of the Office of the Correctional Investigator, 2012-2013, Office of the
Correctional Investigator of Canada, 2013), many of whom are parents, can entail that the size of the affected population of children is
likely growing, see Amanda V. Mc Cormick, Hayli A. Miller & Glen B. Paddock, In the Best Interests of the Child: Strategies for Recognizing
and Supporting Canada’s At-Risk Population of Children with Incarcerated Parents, University of the Fraser Valley, 2014.

217 UN Global Study Questionnaire, El Salvador (State Reply); Honduras (NPM Reply); Mexico (State and NHRI Replies), Argentina (State and
NHRI Replies), Chile (NHRI Reply); Colombia (State Reply); and Brazil (NPM Reply).



to mothers, and a professional escort can be provided for the children and families.?®®
Responsibility for the child’s protection generally lies with prison administrative authorities
along with judicial authorities. In some of these countries adolescent mothers have the
right to remain with their babies in detention places suitable for them and to receive
from the competent authorities supplies and services necessary for their development.?”
However national practice is not homogeneous: legal provisions are not fully implemented,
in some facilities situations of overcrowding and absence of free spaces predominate, in
others better conditions exist with equipped installations.??

The monitoring of the State practice on the status of implementation of Article 30 ACRWC
shows that the ACERWC has increasingly paid attention to the protection of children when
only custodial punishments are feasible for their parents/primary caregivers, recommending
to ensure that children are provided with appropriate services and respect of their rights
(particularly access to food, medication, education and healthy environment, basic
healthcare and sanitation facilities), also under a comprehensive legislation to be adopted,
but also urging to promote them amongst duty bearers (including those involved in justice
processes, judicial officials, and prison authorities), and advocating to provide special
treatment to expectant women and mothers/caregivers of infants (including separated
bedrooms) throughout arrest, conviction, sentencing, imprisonment and reintegration
phases of the criminal justice process.?

218 UN Global Study Questionnaire, Argentina (State Reply).
219 UN Global Study Questionnaire, Mexico (State and NHRI Replies), Colombia (State Reply).

220 UN Global Study Questionnaire, Brazil (NGO Reply, DCI), Argentina (NHRI Reply and NGO Reply, DCl). On the large numbers of children
living with their convicted parents, see also: UN Human Rights Committee, Concluding Observations: Bolivia (2013), CCPR/C/BOL/CO/3,
para. 20; A/HRC/WG.6/20/BOL/2, 2014, para. 36; A/HRC/WG.6/20/BOL/3, 2014, paras. 8, 10, 20, 44 & 45; A/HRC/WG.6/20/BOL/1, 2014,
paras. 139-141.

221 See ACERWC, Concluding Observations and Recommendations: Burkina Faso (2017), p. 7; Chad (2017), para. 34; Sierra Leone (2017), para.

31; Union des Comores (2017), para. 28; Algeria (2015), para. 39; Gabon (2015), para. 48; Lesotho (2015), paras. 53-54; Madagascar (2015),
para. 46; Namibia (2015), para. 42; Ethiopia (2014), para. 35; Kenya (2014), para. 49; Mozambique (2014), para. 33.
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States are encouraged to ‘take into account the best interests of the child when deciding
whether to remove children born in prison and children living in prison with a parent, and
to treat such removal ‘in the same way as other instances where separation is considered,
under paragraph 48 of the UN Guidelines for the Alternative Care of Children Without
Parental Care. In terms of promoting family reintegration, paragraph 82 stresses that
‘States should pay special attention to ensuring that children in alternative care because
of parental imprisonment or prolonged hospitalisation have the opportunity to maintain
contact with their parents and receive any necessary counselling and support in that regard’.

Certain Bangkok Rules deal with sensitive arrangements for children to return to care in
the community. Rule 52(1) requires to base decisions as to when a child is to be separated
from the mother ‘on individual assessments and the best interests of the child within
the scope of relevant national laws. Rule 52(2) calls for undertaking with sensitivity the
removal of the child from prison, ‘only when alternative care arrangements for the child
have been identified’ and, ‘in the case of foreign-national prisoners, in consultation with
consular officials’. Rule 52(3) specifies that, after children are separated from their mothers
and placed with family or relatives or in other alternative care, women prisoners are to be
given the maximum possible opportunity and facilities to meet with their children, when it
is in their best interests and when public safety is not compromised. Furthermore, if a child
living with a non-resident foreign-national woman prisoner is to be removed from prison,
Rule 53(2) calls for giving consideration to the child relocation to the home country, taking
into account the best interests of the child and in consultation with the mother.

Depending on the age and maturity of the child concerned, respect for the views of the
child should also shape the separation and placement processes. The CRC-Committee has
expressed concern that ‘children are not often heard in the separation and placement
processes’ and that ‘decision-making processes do not attach enough weight to children
as partners even though these decisions have a far-reaching impact on the child’s life and
future'?? In view of Article 12 CRC, it has recommended that ‘all stakeholders continue and
strengthen their efforts to take into consideration the views of the child and facilitate their
participation in all matters affecting them within the evaluation, separation and placement
process, in the out-of-home care and during the transition process’: children should be
heard throughout the protection measure process, before making the decision, while it

222 CRC-Committee, Day of General Discussion on Children without Parental Care, CRC/C/153, 2005, para. 663.



is implemented and also after its implementation. For this purpose, the establishment
of a ‘special mechanism which values children as partners’ has been recommended; one
model to ensure consideration of the child’s view has been identified in ‘the family group
conferencing’; in addition, States parties’ regular review of the extent to which children’s
views are taken into account and of their impact on policy-making and court decisions and
on programme implementation has been recommended.?®

In the African context, Article 30(1)(f) ACRWC - which requires States parties to have a
prison system essentially aimed at the ‘reformation, the integration of the mother to the
family and social rehabilitation” - has been seen as entailing basic implications for law,
policy and training on how to take care of children with imprisoned parents, especially
concerning how regular mutual contacts can be ensured if itis in the child’s best interests.?”

In the , CoE’s member States have been called to ensure that ‘in situations
where babies and young children in prison with their mother have to be separated from
her, this is done gradually, so that the process is as painless and non-threatening as
possible’? The issue of separation and transition to the community is also addressed
in CoE's Recommendation CM/Rec(2018)5. Decisions about separating infants from their
imprisoned parents must be made on an individual basis and in the best interests of
the child under paragraph 38. Sensitivity is demanded in arranging such transition and
for ongoing contact to be facilitated with the imprisoned parent under paragraphs 39 and
40.2% Infants transitioning to life outside the prison have a vital need to be supported
to the highest extent possible by the State or other agencies, including the provision of
appropriate alternative care. The importance of through-care to help children and parents
to adjust to their new situation is also acknowledged, which relies on partnership and
cooperation between agencies to ensure that children directly, or indirectly through
support to their parents, receive appropriate support.?? In particular, prison authorities, in
co-operation with probation and/or social welfare services, local community groups and
civil society organisations, shall design and implement pre- and post-release reintegration
programmes, which consider the needs of prisoners resuming their parental role in the
community, under paragraph 44.

223 CRC-Committee, Day of General Discussion on Children without Parental Care, CRC/C/153, 2005, para. 664.
224 ACERWC, General Comment No. 1(2013), op. cit., paras. 60-63.
225 Council of Europe, Parliamentary Assembly, Women in Prison, Resolution 1663 (2009), 28 April 2009, para. 9.4.

226 Likewise, see CPT, Factsheet on Women in Prison, 2018, at 6 citing the 3rd General Report on the CPT's activities, para. 66, and Russian
Federation: 2001 visit, para. 89.

227 Cf. CM/Rec(2018)5, op. cit., p. 15.
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The questionnaire replies document that some work has been carried out on the issue of
separation of children from imprisoned parents, thus children’s departure from the detention
centres, in a number of States. Besides the age limits imposed on co-habitation, the decision
generally pertains to the competent prison or judicial authorities and childwelfare services,
either separately or jointly, at times after assessing suitability conditions of the designated
adult/family and related social environment.??® In cases where a child has a physical
disability or another factor (intellectual disability or other), the child maybe transferred
to a specialised institution with the mother’'s consent.?® With the consent of the convicted
parent, or by a decision of a custody and guardian agency, the child is generally given to
the father or other relatives as a matter of first priority, but if this is not possible judicial
or administrative (or a few times political) authorities intervene to provide alternative care
(e.g. foster family, childcare institution, training school for residential care, orphanage) until
the parent’s release. However, the child’s best interests are not consistently considered and
assessed in the surveyed State practice®® and a regular review of the chosen alternative care
options is not rigorously undertaken. In some countries there are no explicit policies for
preparing separation, despite the severe impact on the individuals concerned.®" In several
countries a plan for the child’s transfer out of prison is nonetheless prepared in view of the
risks and needs of the child, and its implementation is gradual, beginning well before the
departure.?? This plan is normally done in cooperation with the mother in prison. Support
to both mother and child is provided in some countries according to available means,
including through counselling on the psychological and emotional effects of the separation
and enrolment in social programmes, and may be done in cooperation with social welfare

228 UN Global Study Questionnaire, Burkina Faso (State Reply); Chad (State Reply); Madagascar (State Reply); South Africa (State Reply);
Sierra Leone (State Reply); Tanzania (State Reply); Tunisia (NGO Reply); Argentina (NGO Reply and State Reply); Brazil (NPM Reply); EL
Salvador (State Reply); Honduras (NPM Reply); Mexico (State, NHRI and NPM Replies); Cambodia (UN Agencies Reply); India (NGO Reply);
Iran (UN Agencies Reply); Lao DPR (UN Agencies Reply); Malaysia (UN Agencies Reply); Myanmar (UN Agencies Reply); Sri Lanka (State
Reply); Philippines (UN Agencies Reply); Vietnam (UN Agencies Reply); Thailand (UN Agencies Reply in regional consultation in Bangkok,
May 2018); Austria (State Reply); Bosnia Herzegovina (State Reply); Croatia (State Reply); Czech Republic (State Reply); Denmark (State
Reply); France (State Reply); Georgia (State Reply); Greece (State Reply); Ireland (State Reply); Lithuania (State Reply); Netherlands
(State Reply); Russian Federation (State Reply); Slovenia (State Reply); Spain (State Reply); Sweden (State Reply); Switzerland (State
Reply); Yemen (NGO Reply); Australia (State Reply); Samoa (UN Agencies Reply); Tonga (UN Agencies Reply).

229 UN Global Study Questionnaire, Uzbekistan (State Reply).

230 UN Global Study Questionnaire, South Africa (State Reply); Mexico (State Reply); India (NGO Reply); Austria (State Reply); Denmark
(State Reply); Estonia (State Reply); Georgia (State Reply); Ireland (State Reply); Palestine (State Reply).

231 UN Global Study Questionnaire, Brazil (NGO Reply, DCI); Honduras (NPM Reply); Croatia (UN Agencies Reply).

232 UN Global Study Questionnaire, Sierra Leone (State Reply); South Africa (State Reply); Canada (State Reply); Argentina (NHRI Reply);
Mexico (State Reply); Uzbekistan (State Reply); Albania (State Reply); Czech Republic (State Reply); Ireland (State Reply); Estonia (State
Reply); France (NHRI Reply); Georgia (State Reply); Monaco (State Reply); Portugal (State and Ombudsperson Replies): Slovenia (State
Reply); Palestine (State Reply).



institutions, educators, child protection authorities, and NGOs.?* In some States, the
contributions of governments are confined to providing some programmes of alternative
care; yet, the civil society plays a significant role through programmes for the protection and
support of children, especially with regard to raising awareness of the community to avoid
social discrimination, which is one of the most delicate issues children face after they leave
detention centres and can be fully integrated.?* However, the maintenance of personal
contact and relationship with imprisoned primary caregivers is not uniformly safeguarded;
for instance, visits may be only infrequently allowed, each time up to a maximum of one
hour, with possibilities to see and talk to each other (via telephone) without touch or hug.?

The monitoring of the State practice on the status of implementation of Article 30 ACRWC
shows that the ACERWC has addressed the issue of separation a few times, recommending to
give psychosocial support for the children (also in case of family reunification programmes)
as well as encouraging to ensure that they receive education, health care and other social
welfare services if they are placed in residential care facilities, or recommending to provide
family based alternative care (rather than orphanages) once they are removed from prison,
but also to facilitate visits insofar as it does not contradict the best interests of the child.»®

233 UN Global Study Questionnaire, Burkina Faso (State Reply); Chad (State Reply); Madagascar (State Reply); Mauritius (State Reply); Sierra
Leone (State Reply); South Sudan (State Reply); Argentina (State Reply); Colombia (State Reply); Albania (State Reply); Austria (State
Reply); Belgium (NGO Reply; Defence for Children International, and State Reply); Croatia (State Reply); Czech Republic (State Reply);
Denmark (State Reply); Greece (State Reply); Italy (NGOs Reply); Monaco (State Reply); Portugal (State Reply); Russian Federation (State
Reply).

234 As highlighted during a UN Global Study regional consultation about States in Middle East, North Africa and Gulf Region, Tunis,
November 2018.

235 UN Global Study Questionnaire, Vietnam (UN Agencies Reply).

236 ACERWC, Concluding Observations and Recommendations: Lesotho (2015), paras. 53-54; Sierra Leone (2017), para. 31; Madagascar (2015),
para. 46.
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Ways forward to minimise the exposure of children to deprivation of liberty are highlighted in
relation to each of the aforementioned stages, taking into account both the possible impact
of family separation due to parental detention/imprisonment and the possible impact of
residing in prison with a primary caregiver. In this light, promising practices are selected.

41 Availability of Non-custodial Solutions and Judicial Approaches to Pre-trial Decision-
making and Sentencing

Parents/sole or primary caregivers of infants and young children should not be detained
or imprisoned insofar as criminal justice requirements permit to honour this in practice. In
this regard, a two-fold consideration can be articulated.

Firstly, the legal availability of non-custodial solutions, from pre-trial to sentencing
dispositions, can reduce the use of pre-trial detention as well as imprisonment for
persons with child caring responsibilities, but should entail prioritising the financing and
establishment of mechanisms for their design, implementation and follow-up, in order to
make them operative. Promising practice includes the following examples:

National laws (in several States) ensuring eligibility for precautionary measures (such
as release on bail, house arrest, surveillance by some electronic device, and reporting)
as well as for punitive measures (such as community service order, probation, home
detention, suspended sentence, and restorative justice processes). For instance:

: under Criminal Code (2001), Article 79(1), ‘where a restraint of liberty or
imprisonment is imposed upon pregnant women or a woman having children under
seven years of age, except for the persons sentenced to imprisonment for a term
over five years for grave or particularly grave criminal offenses, a court may discharge
such persons from both primary and additional punishments on probation for a
period of leave granted by law to women in view of pregnancy, childbirth and until
the child attains seven years of age’.



- if the convicted person has the sole responsibility for one or more children
under the age of eighteen, a sentence can be served in a different institutional
environment than a prison, such as at one of the Prison and Probation Service’s
pensions, including in one of its family homes, where co